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Dear Ms. Dortch: 

On behalf of AT&T Corp. (“Al’&T”), we are writing to address arguments raised 
by Qwest Communications International, Inc. (“Qwest”) in its supplemental reply comments 
filed on October 25, 2002 (the “Quest Reply”) with respect to Qwest’s extensive pattern of 
entering into secret, unfiled interconnection agreements. As AT&T has maintained from the 
outset, until the state commissions have completed a thorough investigation of this 
discriminatory practice and ensured that Qwest has publicly disclosed all o f  its interconnection 
agreements, mitigated the discriminatory effects o f  its entry into the secret arrangements, and 
disavowed its current impermissible narrow interpretations of the definition of interconnection 
agreement, the FCC simply cannot find that Qwest complies with Section 271’s checklist items 
incorporating nondiscriniination requirements. Not surprisingly, even since the filing of reply 
comments in [his proceeding. additional support for rejecting Qwest’s Section 271 application 
pending such investigations and findings has arrived in the form of recent releases from the 
Minnesota Public Utilities Commission (“PUC”) and the Staff of the Colorado PUC. As the 
attached analysis of Qwest’s analysis makes clear, Qwest has not come close to correcting its 
discriminatory praclices and their effect, and the investigations undertaken to date are either 
insufficient to support a grant of Section 271 authorily or only support the rejection of Qwest’s 
contention that i t  complies with the requirements of the Section 271 checklist. 
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lntroduction and Summary. 

I n  its Reply, Qwest once again seeks to categorize its entry into dozens upon 
dozcns of secrct interconnection arrangements as a “trifle” whose time has come and gone.’ As 
part of its standard effort to delay, defer and deflect appropriate scrutiny of its discriminatory 
practices, Qwest seeks to direct Cornmission consideration of this practice to a subsequent post- 
grant enforcement proceeding. Of course, in a moment of misdirected rhetoric, even Qwest itself 
recognizes that any “enforcement actions rcgarding Qwest’s past actions will not make the local 
exchange market in those states any niore or less open to competition.”2 Small wonder that, 
when in thc Minnesota proceeding a Qwcst witness made clear in a “flip” and “sarcastic” manner 
that Qwest could “afford 50 million bucks like nothing,”’ Qwest is willing to defer to a later date 
the possibility of facing an enforcement proceeding that will serve as absolutely no disincentive 
to avoid discriminatory action. 

Indecd, rather than display a n y  soul-searching regarding the very recent fervent 
findings in the Minnesota proceeding affirming the contemptible level of Qwest’s unlawful 
discriminatory action, Qwcst spends sevcral pages objecting to every possible procedural error in 
that proceeding and disavowing the factual conclusions now affirmed by the full Minnesota 
Commission.‘ Qwest makes only the weakest, unsupported claim that i t  “has taken remedial 
action,” a claim that the Cliairman of the Minncsota Public Utilities Commission (“PUC”) very 
recently refused to credk5 Qwest’s utter disregard for the regulatory process has been 
repeatedly demonstrated in the Minnesota complaint proceeding, and as Chairman Scott of the 
Minnesota PUC expressed most succinclly during the PUC’s full Commission hearing in that 
proceeding less than three weeks azo: 6 

Somebody’s eyes need to be open. . . . We’ve given Qwest time to show 
that they would be dilferent. They are different. They’re worse. They’re 
better at it because they’re smarter, but they’re worse. . . . And so for 
[Qwest] to sit there today and tell me about these remedial measures 
you’ve taken, I have to tell you i t  rings kind ofhollow . . . . 7 

I See Qwest Reply a t  57. ’ Id. a t  57, 62-63. 
’ Transcript of Meeting of the Minnesota PUC, Docket No. P-42 l/C-020197, October 21, 2002 (the “Minnesota 
Transcript”), httachnietit 1 hereto, a t  1 I O  (Chairman Scott, who viewed the testimony states “Her testimony was 
flip, sarcastic, evasive. And her testimony about being able to afford 50 million bucks like nothing was just that flip 
and just (hat sarcastic.”) 

111. at 62-64. 
Id.  at 64; .we Minnesota Transcript at 39. 
Minnesota Transcript a t  39. 
Id. a t  39; see f r h  if/. at 41 (“So, you know, t l l c r ~ ’ ~  3 big credibility issue here with you folks”). 
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Qwest’s substantive responses to the serious issues raised by its discriminatory 
practices have grown as lackadaisical as its attitude towards i t s  discrimination. By this letter, 
AT&T refutes the oft-repeatcd tunes sung by Qwest, one by one.’ While Qwest maintains its 
assertion that every written interconnection agreement has been filed, careful review confirms 
that unfiled interconnection agreements are still out there. And while Qwest also starkly denies 
the existence of oral secret agreements, their presence has been confirmed in at least two separate 
state proceedings in Arizona and Minnesota ~ the only proceedings where investigation has 
sought to discover and verify their existence. Moreover, at the same time that Qwest makes the 
rote assertions that it has filed every currently existing interconnection agreement, Qwest 
repeatedly attempts to cxtend the scope of every potential loop-hole it can craft from the 
Commission’s order addressing Qwest’s declaratory ruling request beyond the lawful bounds of 
Section 251 and 252. Qwest simply cannot be permitted to mutter repeatedly the words 
“settlement of historical dispute,” “backward looking consideration” or “agreement not in effect” 
and escape thc clear mandate of the Act and the Commission’s declaratory ruling. Finally, 
despitc its protestations to the contrary and the bare urgings of commissions tired of the long 
Section 271 process, Qwest cannot justify a grant of Section 271 authority prior to resolution of 
the issues generated by its discriminatory conduct i n  entering secret deals. As the Staffofthe 
Colorado PUC recognized only a few days ago, some of these “secret agreements demonstrate 
the creation and sale of elements to certain parties but not others, which appears to be 
discriminatory, anti-competitive, violative of the letter and spirit of the Act, and arauably 
contruw to Serrion 271 npprov~l.”~ 

1. Qwest Has Not Made Available All Of Its Interconnection Agreements. 

In  its Reply, Qwest yet once more asserts that its unfiled agreements amount to 
nothing more than a “trifle,” that i t  has filed all currently effective interconnection agreements, 
and has been filing all such agreements since the Spring of this year.” Indeed, Qwest asserts 
that the terms of all of these agreements currently are available on its website and that the states 
will complete the process of reviewing, and presumably approving, these agreements by 
November 20, 2002.” Qwest has repeatedly reiteratcd that i t  has taken steps to ensure that all 

AI‘&T’s response is suppouted by the altached Reply Declaration and Responsive Matrix ofKenneth L. Wilson, 
Atlaclimeiit 2 hcrctn. AT&T also addresses Qwest’s assertions by calling the Cornmission’s attention to two newly- 
released pronouncements fiom the stales: ( I )  the Transcript of the Minnesota PUC’s meeting at which the PUC 
affirmed the findings of its adniinistrarivc l a~ , judZe ,  Minnesota Transcript, supra n.4, at 114 and (2) the Comments 
of the Staff of the Colorado PUC recommending that the Colorado PUC reject eleven of Qwest’s late-filed 
interconnectioil agieenieiits to avoid “an explicit endorsement of potential improprieties, the full extent of which 
remains unknown.” and order the agreements be considered further in an open investigatory docket. S taf fs  Phase TI 
Reply Conuneilts, Colorado PUC Docket Nos. 96A-287T, 97T-507, 98T-042, 98T-519, 99T-040,99T-O67,99T- 
598,00T-064, 001’-277,01T-013. and OIT-019, subnutted November 5 ,  2002 (“Colorado Staff Comments”), 
Attachment 3 hcreto, at 2, 7 .  

i n  
Colorado StaffComnicnrs at 6. 
Qwest Reply a1 59. 
/d at 60. 
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agreements are filed with the state commissions, and that all agreements required to be filed 
pursuant to Section 252 that have not been terminated by Qwest are made available on its 
website. The Commission might recall that such commitments were made well before the 
findings by the Minnesota PUC concerning Qwest’s oral secret arrangements. 

Qwest’s secret deals amount to significantly more than a “trifle.” As the attached 
Reply Declaration of Kenneth L. Wilson demonstrates, the “trifle” consists of at least 31 as-of- 
yet unavailable agreements that contain discriminatory terms, 15 now-publicly-disclosed 
agreements that contained secret discriminatory terms for some significant period of time, and 
more than 20 additional agreements that have not been made public in violation of Section 252 
regardless of the nature of their ternis.’’ As reflected in the responsive matrix ofKenneth L. 
Wilson accompanying his Reply Declaration, numerous agreements remain secret, including at 
least five currently existing discriminatory agreements that Qwest refuses to acknowledge are 
interconnection agreements. Of these agreements, the Arizona Corporation Commission 
(“ACC”) Staff already has concluded that several are interconnection agreements that must be 
filed.’’ Simply put, Qwest’s claim that it has taken steps since the Spring of this year to ensure 
that all interconnection agreements that must be filed have been filed and placed on its website 
rings exceptionally hollow. The claim was not true this Spring, and after five months, the claim 
is still not true today. 

On the same note, directly in the face of thc findings made in the Minnesota and 
Arizona proceedings, Qwest also makes the flat assertion that it does not have a practice of 
engaging in oral interconnection agreements. 
entering secret deals, however, cannot be credited given the specific findings by the Minnesota 
PUC and the ACC Staff that Qwest knowingly and intentionally structured oral (and written) 
agreements to prevent their filing as required pursuant to Section 252. The well-supported 
findings and conclusions of the administrative law judge (“ALJ”) in the Minnesota proceeding, 
now upheld by the PUC, undercut any claim that Qwest has eliminated its discriminatory 
practices through policies and practices adopted in the Spring of this year. 

14 Qwest’s claim to have eliminated any practice of 

Qwest’s attempt to deny and downplay the significance of the mounting evidence 
that i t  has entercd into secret, discriminatory oval interconnection agreements with favored 
CLECs thus is unavailing. Amazingly, Qwest continues to deny the existence of its oral discount 
agreement with McLeod,” despite the unequivocal finding of the Minnesota ALJ adopted by the 
PUC based on specific evidence, including the testimony of at least two McLeod witnesses that 

“Scv Kesponsive Matrix of Keiinerh L. Wllson. 
Wilson Reply Declaration, 11 1 I (refcrencing SIX agreements in responsive matrix). 
Compare AT&T Comments a t  15 wifh Qwest Reply a t  62. In a footnote, Qwest quietly indicates that whatever 

oral agreements i t  had Lbi th  McLeodUSA were terminated by an agreement dated September 20, 2002. See Qwest 
Reply at 62 n.68. 

agreement or ollierwise made”). 

I ?  

II 

Scv Quest  Kcply a t  61 11.68 (“it is Qwest’s position that no such oral amendment was  allowed by the written 15 
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the ALJ found “credible,” “documentary evidence” -- including internal Qwest e -mails -- and 
“the course of conduct engaged in by the parties.”’“ The ALJ also made specific findings that 
the testimony of Qwest’s witness that no such oral agreement existed was “not credible.”” 
Qwest a Is0 continues t o  i gnore the  findings of the Staff of the ACC that Qwest entered into 
niirlriple oral agreements with C L E C S . ’ ~  In light of the specific findings of the Minnesota PUC 
and the ACC Staff that Qwest entered into several secret oral interconnection agreements with 
CLECs, Qwest’s attempt to minimize the issue by characterizing the existence of oral 
agreements as “greatly disputed” does not “ring” at all.” The existence of unlawful 
discriminatory oral agreements is firmly supported, and neither Qwest nor the Commission can 
simply deny or ignore them.*’ 

Moreover, Qwest’s assertion that i t  has terminated the written contract with 
McLcod associated with the oral agreement does nothing to resolve the matter.” Without 
knowing the terms upon which the contract was terminated -- which Qwest does not reveal -- the 
Commission cannot know whether Qwest has simply discriminated again by buying out this 
agreement with a l u m p  sum or some other arrangement that effectively gives McLeod the benefit 
of its discount scheme going forward, to the detriment of other CLECs. In this regard, Mr. 
Wilson suggests that  with respect to several of the agreements that Qwest represents have been 
terminated, there appear to be separate undisclosed oral terms that go along with the terminated 
provisions.22 Accordingly, the Commission cannot conclude that Qwest is no longer using the 
agreements or their successors as a vehicle for discrimination. As the Staff of the Colorado PUC 
has indicated, “[m]odification and amendments to [interconnection agreements], including 
discontinuation, are subject to the same approval process.”23 

Qwest’s apparent recent termination of the unfiled agreement with McLeod is 
consistent with its pattern of terminating other unfiled agreements that have come under scrutiny. 

Findings oJ Fncr. Conclusions, Rrconinze,rd‘ltb,z find Meinurnndum. In the Matter of the Complaint of the 
Minnesota Department of Commerce Against Qwest Corporation Regarding Unfiled Agreements, Minnesota Public 
Utilities Commission, Docket No. P-421/C-02- 197, at 43-47 (Sept. 20, 2002) (“Minnesota ALJ Decision”) 
(Attachment 1 to AT&T Qwest 111 Comments). 

18 

/ ( I .  ai 46. 
Supplemmtd  StuJJ Repoi.1 And Hecoiilnle,,dnriun 111 The Matler Of Qivesr Curporalion ‘s Compliance With Section 

252(e) Of The Te2econiiriuwicnrioizs Act (I/ IP96, Docket No. RT-00000F-02-0271, at 5 (Aug. 14, 2002) (“Arizona 
Supplemental Report”) (Attachment 1 to AT&T’s Qwest I1 Reply Comments) (“two carriers had oral agreements 
with Qwest, Eschelon and McLeod. . . , In the case of McLeod, there was an oral agreement concerning additional 
product amounts to be purchased by Qwest under a written purchase agreement.”); see also id. at 7 (“Qwest had 
both written and/or oral agreements with XO, Z-Tel (for 60 days only), Eschelon and McLeod wherein these CLECs 
agreed not to oppose Qwest’s 271 application or participate in  271 proceedings”). 

I S  

Qwesr Reply at 61 1168. 
I d  at 61 (asserting that “ i t  is not Qwest’s business policy or practice to address such interconnection matters other 

than through written contracts, and that Qwcst is not aware of any oral agreements that are in effect today” that are 
subject to the filing requirement). 

” Wilson Reply Declaraion 12. 

1’1 

20 

I d  

See Colorado StaffConunents at 3 

21 
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Termination of the agreements, however, does not eliminate their discriminatory effect. In many 
cases, these agreements werc in effect for months or even years. Had they been filed as required 
by Section 252(a)(1), they would have been subject to the pick-and-choose obligations of Section 
252(i), and AT&T and other carriers would have been able to obtain the favorable terms and 
conditions that the secret deal CLECs have enjoyed during all of this time. Indeed, AT&T and 
other carriers would have tliose terms and advantages today. 

Thus, terminating the agreements on a going-forward basis hardly eliminates the 
effects of the competitive advantage that the favored CLECs enjoyed for substantial periods of 
time and, therefore, hardly eliminates the effects of the discrimination that AT&T and other 
CLECs have suffered. As Mr. Wilson demonstrates in his Reply Declaration, Qwest claims to 
have terminated numerous unfiled interconnection agreements, but has not made a sufficient 
effort to show that the agreements and terms that replaced these arrangements have been made 
available to C L E C S . ~ ~  Qwest therefore has in no way mitigated the damage to CLECs who could 
have opted into the terms that were provided to their competitors for months and even years, but 
now, once discovered, purportedly have been made unavailable by Qwest. Instead, Qwest has 
displayed substantial hostility to the “pick-and-choose” provision set forth in Section 252(i), one 
of“the most far reaching  provision^"^^ of the Act.’“ 

11. Qwest Is Making Every Effort To Perpetuate It Discrimination 

At the same time it makes the rote asscrtions that i t  has filed every 
interconnection agreement and does not enter oral agreements, Qwest repeatedly attempts to 
extend the scope of every potential loop-hole i t  can craA from the Commission’s order 
addressing Qwest’s declaratory ruling rcquest.’’ A careful review of the Qwest Reply 
demonstratcs that  i t  has madc a much stronger effort to refine its discriminatory approach with 
new justifications based on the FCC’s Decltrratory Rziliiig. For example, as discussed by Mr. 
Wilson, Qwcst has madc cvcry effort to interpret broadly, among other things, the Commission’s 
conclusion that “settlement agreements that simply provide” for “backward-looking 
consideration,” that is, “settlement contracts that do not affect an incumbent LEC’s ongoing 
obligations relating to section 25 1 need not be filed.”2x Qwest appears to be adopting a very 
narrow interpretation of the Commission’s guideline for filing settlements by characterizing all 
of its agreements as “backward-looking.” As Mr. Wilson observes, the very nature and terms of 

’‘ Wilson Reply Declaration and Responsive Matrix, 111 12-13, 
Colorado StalTKeport at 3 
See Minnesota Transcript a t  22-25 (Commissioners recognizing discriminatory nature of secret agreements absent 

Mcmorandom Opmion and Order, 111 rhr Marlrr of QWSC Conimunicarions lnrrrnational Inc. Petit ionjbr 

25 

26 

ability to pick and choose). 

Drclaraloty Ruling on the Scope ofrhe Dirly 10 File and Ohlain Prior Approval oJNrgotiared Conrractual 
Arrangcinrnls under Srcrioti ZS?(fl)(l), WC Docket No. 02-89 (Oct. 4, 2002) (“Declaratory Ruling”). 

Rulii ig at 7. 

2 1  

28 See id a t  58-59, Dcclai-ntion of Larry B. Brotlierson, Response To Matrix of Kenneth L. Wilson; Declarulory 
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these agreements stiggest exactly the contrary - that there are on going terms of interconnection 
at issue, and that the effect of the agreements has ramifications for the ongoing interconnection 
relationship. Qwest therefore has begun to use this rubric to keep secret its agreements that do 
effect on-going terms of interconnection. As the Staff in Colorado has recommended to the full 
PUC, “the Commission should reject Qwest’s recommended treatment of so-called ‘backward 
looking consideration’ as being a too narrow interpretation of the [Colorado PUC’s] provisional 
defini t i ~ n . ” * ~  

This is completely consistent with AT&T’s continuous warnings that Qwest was 
using the request for the Declararoy Ruling as a screen and subterfuge for continuing its 
discrimination. As the Commissioners in  Minnesota have now recognized: 

Qwcst was able to define interconnection in its SGAT well in advance of getting this 
advice that i t  supposedly needed from the FCC. And i f  Qwest had applied its own SGAT 
definition to what we have in front of us, they’d have been filed, right? I mean, that’s 
about as simple as life gets. And it sure blows away the, oh, my god, we’re so confused 
argument: 10 

As the counsel for the Minnesota Department of Commerce has stated, the “evidence shows that 
the only struggle that was in Qwest’s mind was how to violate the law and how not to get 
~ a u g h t . ” ~ ’  The Chairman of the Minnesota PUC himself appeared to recognize that Qwest’s 
confusion over the need to file agreements was a ruse, created to justify a conscious decision not 
to file discriminatory agreernent~.~’ 

As has been rccognized in the most recent hearing in Minnesota and in the 
Comments from the Staff of the Colorado PUC, Qwest simply cannot be permitted to continue to 
structure its own filing requirements with impunity. Absent withholding a grant of Section 271 
authority until an investigation has been conducted and findings made that Qwest has ceased 
making excuses, reformed itself and abandoned its inclination to discriminate in its contractual 
offerings, no finding can be made, and upheld on appeal, that Qwest is in compliance with the 
Section 271 checklist. Moreover, absent rigorous review i n  the Section 271 process, Qwest will 
not only escape unpunished for its transgressions in entering secret interconnection deals, i t  will 

Colorado SrdffComlTIentS at 5.  2 1  

”Minnesota Transcript a t  71(Chairman Scott). 
I ’  I d .  at 74. 

Sce Minnesota Transcript at 12-17. Chairman Scott stated that “what happened here is we had a VP who got a 
little overexuberant and thought that doing some deals with some folks and keeping quiet would make her a star in 
the company and gel 271 faster, and i t  didn’t work. It blew up. Stuff that should have been filed didn’t get filed. 
I’d havc so much more respect for you if you’d come in here and say that, instead of pretending that this was 
confusing when there isn’t a soul fiom Qwest who is saying it was confusing.” hi. at 12-13. Slightly later, the 
Chairinan noted that “i t  sure feels a lot more like an attempt to endrun this commission than it does to really get 
guidance from the FCC.” Id. at 17. 

32 
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be rewarded with the benefits of entering the interLATA market against competitors i t  has 
intentionally weakened through the process.” 

111. Qwest Cannot Deflect or  Defer Consideration Of Its Actions. 

As part of its effort to defer any responsibility for its past and ongoing 
discriminatory efforts, Qwest claims that Section 271 proceedings are not the place to resolve the 
interconnection obligations of incumbent LECs. Qwest cites the Commission’s decision in 
BellSourk G ~ ~ r g l u / L o ~ ~ z ~ ; ~ i ~ ~ ~ ~  Section 271, where the Commission refused to mandate specific 
points of interconnection for CLECs in the order resolving that pr~ceeding.’~ As discussed 
above, however, Qwest made the conscious choice to enter interconnection agreements i t  knew 
or clearly should have know constituted dis~rimination.’~ Qwest’s knowing and intentional 
discrimination, both past and on-going, directly violates numerous checklist items. Unlike the 
novel questions raised in the BellSouth GeorgidLouisiann Section 271 proceeding, Qwest’s 
transgressions, which violated even the most narrow readings of Sections 251 and 252, do not 
involve questions of policy that need to be addressed in rulemaking proceedings of general 
applicability. The Commission must address the transgressions of discrimination prior to 
rewarding Qwest with a grant ofi ts  authority to enter the long distance market. 

Finally, Qwest asserts that any findings that might be made about its entry into 
unfiled agreements would not contradict the record evidence that its local markets are open to 
competition and will remain  pen.'^ Qwest’s discriminatory practice in entering and 
perpetuating the effect of secret deals is not, however, as Qwest would have it,  simply one factor 
to be considered in assessing the public interest. Instead, i t  is a probative factor that Qwest has 
not complied with the checklist requirements for nondiscrimination. Neither this Commission 
nor the state coinmis~ioi i~  can simply ignore the impact of the secret deals on Qwest’s 
compliance with the checklist, referring to some post-interLATA authority proceeding questions 
of punishnient for Qwest’s discriminatory conduct. Instead, like the Minnesota PUC, the 
commissions must dcvclop a record that supports the conclusion that Qwest has eliminated its 
discriminatory conduct before it can support a finding that Qwest has met the Section 271 
checklist and justified a grant of its application for Section 271 authority. 

The apparent view of the states and DOJ that it is appropriate for the Commission 
to approve Qwest’s Applications while state review of the previously-unfiled agreements is 
ongoing, and while state investigations of Qwest’s secret deals misconduct are continuing, 
therefore is without merit. The Act makes open markets and checklist compliance apre- 

3 .; 

I4 

15 

Sec Wilson Reply Declaration, 1111 11-15 (discussing discrimination and weakening of the workshop process). 

See supra lex/ acconzpunyrng 11.28 and Minnesota Transcript ai 71 (discussing Chairman Scott’s view of the 

See Qwest Reply at 63-64. 

Qwest Reply at 63 citiiig BellS/~uthCeo,-g~~/Luuisi~na Section 2 7 / , 7  207. 

obviousness and intentional nature of Qwest’s discrimination in entering secret deals). 
I6 
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cotidition to long distance entry by a BOC.’7 Because Qwest’s systematic discrimination is at 
the heart of the Act’s market opening obligations, the only lawful course of conduct is for the 
Commission to deny Qwest’s application unt i l  the Commission is certain that Qwest has filed all 
of its secret deals and established a record that eliminates the taint of those deals.38 Approving 
Owest’s multi-state auolication at this iuncture would reward Qwest’s subversion of the section . . .  
271 process and make a mockery of the Act. 

Conclusion. 

For the reasons discussed a t  e, the Commission must reject Qwest’s ffort to 
secure interLATA entry into multiple states before i t  demonstrates tha; it has eliminated its 
pervasive practice of entering into secret, discriminatory interconnection arrangements, as well 
as eliminated the effects of its past discrimination. At the end of the day, the Commission 
cannot make a finding that Qwest has satisfied its nondiscrimination obligations based on the 
current record. As the proceedings i n  Minnesota, Colorado and other states make clear, the 
Commission does not yet have a complete picture of the scope and extent of Qwest’s secret deals 
discrimination. In particular, Qwest has not come clean with respect to its discrimination 
through secret or01 interconnection agreements. Accordingly, the Commission cannot make a 
finding o f  checklist compliance that would survive judicial review. 

Please feel rree to direct any questions, comments or inquiries concerning this 
matter to the undersigned. 

Very truly yours, 

Mark D. Schneider 

CC: Michelle Carey 
Michael Carowitz 
Linda Kinney 
Carol Mattey 
Elizabeth Yockus 

31 See generi i l~  41 U.S.C. S: 271. 
11 is worth noting the “final thought for the day” of Chairman Scott of the Minnesota PUC at the end of the 

hearing on the record before the ALJ: “if you really think about it, what distinguishes one state from another really 
isn’t thc commission as much as it’s consumer advocates, because commissions can only do what the records in 
front of them allow them to do. Arid I tliink i f  you gave this record to any given Commission in the Qwest 14-state 
region, I’m not sure the result would be much different a t  all. What’s different is that they don’t have this record in 
froill of them.” Minnesota Transcript a t  166. 

18 
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BEFORE THE PUBLIC U T I L I T I E S  COMMISSION 
OF THE STATE OF MINNESOTA 

Gregory S c o t t ,  C h a i r  
Marshall Johnson, Commissioner 
Leroy'Koppendrayer, Commissioner 

Phyllis Reha, Commissioner 

In the Matter of the Consideration 
of  t h e  Compla in t  of the Minnesota 
Department of Commerce Against 
Qwest Corpora t ion  Regarding Unfiled 
Agreements 

PUC Docket No: P-421/C-02-197 

Minnesota Public Utilities Comniss-an 
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CHAIR SCOTT Let's go a h a d  und set 
m e d .  Good morning, evmyone. It's the 216 day 
oiOctpbe~nndthcyeilr2DoZ. Thisis a 
telecommunication$ agenda meeting ofthe Minnesota 
Public Utilirics Commission. We havc all four 
commissioners in their chairs this morning. I am 
toid, nr least unoficially, thatthlr governor will 
not be fdling the optn w o n  the commksion ;\nd 
so I suspcn we will stay as low fa some period of 
time. 

Commission counsel, Karen Hammel, is with 
us; and Pcicr Brown has rhe power of the pen. 

Mr. Oberlandot, ifyou would, p l a e .  
M R  OBERLANDER: Good morning, 

Commissioners. Commissioners, a e  irem in h n t  of 
you this morning ir cmsidcrrnian ofthe complain1 
of rhz Mirmesoa Depamnent of Commerce against 
Qwcst Corporation regardins unfded agreements. 
fha in Ddckn P-IZl/CM-l97. 

Conmussionem, commissian smff hiu 
prepared briefing papers b? that item. The 
briefing papcrs havc btcn distributed TO dn 
comrmsnon and made aqallable to all patrtes 
Mr. OGrady is avadablc if there are any quesrioru 
at rhis p m t .  We do not have any prepared cmmenls 
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or summary at this pohL 
CIVUR S C O m  All right. Thank you, 

Mi.  Obcrlmdcr. 
b y  questions arthis poiat for staff? 

No. 
All nlhl. There are some folks m the 

toblc a h a d y .  LK me just extend the invitation to 
anyone elrc who doesn't h o w  about our process that 
wants io be a part of the discussion, you should 
came an up to &E tabit. 

follts know who's sinins here. 

me, bur Jluoo Topp hcm QwCn. 

Peer Spivack on behalf of Qwest With me i s  
Douglas Nazariao. 

Mr. Topp, let's sran wirh you and lot 

MR TOPP: Microphanc is a bit w a y  6dm 

MR SPNACK: chair Scorr, Commissioners, 

CHAIR SCOTE Okay. 
MR. WlTT Gwd rnoming, Mr. Chairman. 

My name is Gary Win, W-I-T-T. representing AT&T 
Communicarions of the Midwtst. 

prid Patd representing the Depamncnt of C o m e r e .  

Pete Marker for be RUD. 

MR. ALPERT: Shvc Alpen and behind me 

MR MARKER: Gad morning, Mr. Chair. 

, _- . . 
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WS. LEKR: Lcslcy L e b  wirh MCl/WorldCom 
CHALR SCOT?: Are w okay uith our 

MR. OBERLANDERl Mr. Chair, we believe 

CHAIRSCo7T:  Okay. 
MR. OBERLANDER -at this point. 
CHAIR SCOTT. Fine. And iet me jux 

technical -- You okay, Mr. Oberlandn" 

our sound sysum is recording - 

remind folks arrht begimmg here, We do have a 
courr ieportcr hem with us this morning. So lei's 
riy to be good tD her. 

depamncnt's somplaiiu. but et least mrhe A L J  
Icvel also the deparbment's victory. The only parry 
that fded exccprions i s  Qwesr It would seem ihar 
it might make sense to have &eat 50 fvst iwtead 
of the dcparbncrn. 

M r  Alpcrr? 
MIL ALPERT: N e  have no objestion 
CHAIR SCOTT: All rim. Lerr have 

In rems ofpmcess, its thc 

Q've3t go fun men. 
MR. SPIVACK: Thank YOU chair scotl. 

The first rhing Fd like to do. if 1 could, ia just 
request the cammission'x guidanco on the procodurt. 
Wc had suggxsted hat  thir proceeding be btfmsated 
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into rpmtc proceedings. The fm: one the 
exceptions and whether or no[ to adopt the A L J ' s  
report and recummendation. mld ?he second following 
furtha briofmg on the pcnalry procedure -- excuse 
me, on be amounr of the penalty, if  any, rhar 
should be impxd.  

And I would like ta request, $1 could. 
a reading eom the cummissicu shce it will affect 
the scope of my commcou. 

p e s  maybe WE should !&e the -- &ether to adopt 
~e Aw report fvst and then dml wiU the issue of 
runedies, do you think, my fellow commissioners? 
Ate you okay witb that? All ri&t La's do thaL 
So let's first just focus on the adopian ofthe ALI 
repor(. 

Chair Scm. Commissionms, on behalf of Qwest we 
appreciate thc opportunity to appear in fiont o f  y t d  
and cammenr in the unfiled agzemenrs mmer. WE 
read wirh great mrcst  ALI Klein'a r e m m d a ~ o n  
tbat the parties alrempt IO achieve a creative 
d ~ o n  in this case. In rhe pest we un&md 
fram C O m u e n t s  that the commission has madc that 
there's been mint h m t i o n  that h e s  that haw 

CHAIR SCOTT: fair mou# LeSs - -  1 

MR. SPIVACK. ThaakYOU.  ChdT %OIL 

2 (Pages 2 to S) 
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bem imposed go into rhe  ~cncral fund And we do 
want to 5we 8t &e mtxt that H'C have been and 
WE hicrested i working towards those ncsrive 
solutions. 

In considering tht report and 
remmmrndah& y e  ~ i 5 b  1~ return to the p o d  tbat 
we made at the outset of theje proceedings, and that 
i a  thar we believe that ais case is fundammially 
about l i e  draw@, what line sbadd be dmm under 
Section 252 of the act we also wish Io point out 
thaf we believe hat the lines md the line drawin: 
That's at issue here occurred in h e  past before 
thcrc was a cledr standnrd that was set out by the 
FCC. Indeed, the  mor1 rtccni agreement thaI'S at 
issue in this docket was entered into in July of 
2001, appoximpiely a yeor and a half ago. Thus, we 
believe and wc hopc rhat the unfiled irgrecrnents 
matter rclatcs to p a t  ccmduct as opposed m pmem 
or future conduct And I'd k c  to stut by raUtlq 
about thc --what wc believe are sLpiffcant and 
tkr-reaching remedial steps thar Qwes ha, put into 
place to cnsurathdcrherc Wcr of allegations 
rernakl In the part Md do not recur. 

undmgone a managernear changtovtr. Qwar hap. a nev 
Fits, the wholesale ,qoup at Qaest  has 
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executive vice president of wholesale. Par Enpls, 
who was brought in apffifically by Kchard Norcbacrt 
t~ head up thmgroug 

CHAIR SCOTT: BrouCnt in horn where? 
MR. SPIVACK Bmuiht in born 1 

believe --That's a good quenlon. Let me check. 
She was wilh Ameritech prioru, her -- a bmak in 
her service 'and then m e  into Q w M .  

job wich wholesale relalionships than Qwmr has 
done? 

,MR. SPIVACK; WcU, we thmk that she 
will an under The FCC's order. that she wiil - 

CK4lR SCOTT: I h  just t?yiug to ger a 
9cffic of how impressed we should be by this change 

MR SPIVACK- Well, I lhhk tbat she is 
someone who does hive a record of accomplishment at 
Amentech, and I think she's someone who has the 
direction &om the mp rnmagement at Qwest 0) ensure 
that compliance is frrsi aad for em on^ 

CHAIR SCOTT; Who is she replacing? 
h4R. SPNACK: She is replacing Gordon 

M n ,  whb was ai Qwcrr for appprorimatdy ttn 
monrhr to a year  He, Mr Mmin, replaced G r e z  
Casey, the former executive vice presideni of 

CHAlR SCQlT And .Amarircch did b benet 
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wholesale. mho depaned w e s t  at the md of 2001. 
CHAIR SCOTT. Mr. Casey is the ooe 

pleading rhe fifh amendmed in the proceedings out 
in DC? 

MR.SPIVAW Yeah Yeah. 
CHAIRSCOTT: And how does Audxy 

McKenney fit into this chnin? 
MR, SPIVACK: Well, rrince October I lth 

Audrey M e h e y  is no longerwilh Qwest. She is th 
former senior vice presideut ofwholesalt business 
developmun. And, as the commission knows, she is 
the signatory on many of these agreemenu. 

CHAlR SCOTT Who rcpIaeea' Adrey 
McKcnncy? 

MFl. SPIVACK Her --Her dcparbnent, 
Wfrolusplc business developmml, has actually been 
re~ganlzrd and restructured. So her funclions - 
Her deparrment's functions have k n  tnken over by 
otha departments within Qwcst, includine wbolesak 
service ielivcry. 

- 
CHAIR SCOTT! A11 rieht 00 ahead 
iii. SPWACK Thanh~you.~ Since March of 

2002 wst provided the a g m t m a ~ ~  at UIIK in this 
case to the cvmmisim for public review. Although 
they w e e  not a~ailable for f o w l  opt h 85 of 
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March 2002. we believe It's mlcvanl that at least 
they were avadable publicly For C E C s  ro examine 
and w use 8% a basis of negotiations Since May of 
2002 Qwest baa been opaatina undcr a broad filing 
standard r w g g  new agccmcno rhat we believe i5 
subsrantivcly rhe same a that h e  FCC adopred on 
October 4th. Under that standard Qwest has been 
filling all new agreements conbliniag fonvard-lm)cing 
abllgations relating to25Ifi) and (e) SCNICCS. 

Now that h e  FCC has mounccd its 
wandud, Qwcsf does not intelrd IO seek appellate 
review ofthat reandud. Qwcsf. being che 
pcrlrlonm, will adopt that s w d u d  fm reviewing 
new aqreemcntr on a soiug-forward basis. S h ~ e  May 
of 2002 b5 wcU, Qwest created a cornminee of 
Prpcricnced atIomeys and employees with - 

whetbe or not to adop~ rhe ALJ report; fight? It 
seems t o  me you've kmd of asked for guidance, I 
gavc if IO you: and then y w  wen\ and we're p r w  
much ralltmg about remedies, a m i t  wc? 

context mmd the ALSr repart. ahich iS that it 
n l a t a  IO past coodun as opposed to futurt 
conduct. 

CHAIR SCOTT: We were going u) talk abour 

MR. SPlVACKi Well. I'm nyins 10 pur a 

- - - .- 
3 (Pages 6 to 9) 
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CHAIR SCOTT: Oh, I see. All nghL 

COlvlMtSSIONER JOHNSON Perm, could yo1 

MR SPWACK: Sun. 
COMMISSIO~R JOHNSON.  little claw 

Okay 

pull your microphone a -- 

toyou? Thankyou 
MR. SPIVACK: The commi~ec that review 

wholesale ageemenrs me& once a Reek at 7,30 in 
the morning as well as on an as needed basis. And 
my agreemenr that contains forward-lookmg terms 
has becn put mto d separate mcercomection 
agrecrncnt arnendmml and fiIcd with the r e l m t  
5we cammissions Qwest will spply the FCC order 
and thu commicree hac been charged wirh applying 
the FCC order to agreements, including past -any 
past Mmnesota a s c m c n s  dur M DO file -- excusa 
me, that arc sell in effect and have not been a m e d  
by rhe Department uf Commerce in m complaint. 
These measures Qwest smcerely hopes Md believu 
will ensure char ir is compliant in the fume wirh 
rhe Tekommunications Acf of 1996. ihe FCC's order, 
m d  Uindesota sratc law. 

Turning, chair Scott. to the rwe of the 
past conduct A5 I menriooed at the OUUCL we 
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rcspecrfullr suggest t h a t  this is a casc about line 
drawlng~ When rhis proceeding began Qwest pbinred 
ourrhat theft was nut m cxjstiag standard or 
bclicf rhat -- for fdmg intmonnectim agreements 
under Section 252 of rhc act. And all parties, it 
seemed, agreed that rhe FCC had never 5t1 out a tesi 
ora definition. Because ofrhi'l lack ofclanry. 
Qwcst sought h e  FCC's yidancc on the defiitiioa of 
an interconnection apemerrr  and what agrccmenu 
must be filed under Semion 252. 

CHAlR SCOTT: Would you plessc tell me 
who thc Q w m  aJh15s is who came to you and said, 
But for my hck of clarity a m  whethe or no1 
there agreements needed ro be file4 I would have 
tiled them? Who is the witnsr that says hat? 

MR. SPIVACK: Wen. in thc rccord there's 
no xvvitnms who ptovided that testimony. 

CllAIR SCOTT: I noticed that So who is 
the pason that snys mat? 

hlR. SPIVACK: Well -- 
W R  SCOTT: Tell me why this kn'tjusl 

an attempt by good lawyers to pur a spin on bad 
facts, md  the *in doesn't fit very well with the 
fam. 

MR SPNACK Well, ler me turn to somc 
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of thc agreements LIls are at issue. 
C W  SCOrT: You h o w ,  I'd havc 50 much 

more mrpect for you folks ifyou wodd come in hcre 
and say, You h o w  whaf unda U S WEST people rcall) 
didn't care about 271 at rhir company; they said 
they did, bur ?hey really didn't: they really 
prefmd to have thcir monopoly. Then Qwesi cnme 
in andNacchio made a big push for 271. And what 
happened hcrc is we had a YP who got a liule 
ovcrexubcrmt and thoughtthat b i n 2  somc deals with 
some folks and keeping quiet would make hcr a mr 
in fie company and get 271 faslw, and it djdn? 
work h blew up. Stufith'at should ha* been 
filed dldn'r gct filed. 

you'd cam in here and sny that, insread of 
pretending thar lhis w x  mnfuring when there isn't 
a soul from Qwm who is saying ir was confurins. 
Do you see what I'm saying.? But you don't do thar 
You w u s  getring close this morning I thought 'LB 

mishiget there, bur you didn't. Then you went back 
to thit, my ,pi, we'rc SO confused: w c k  m 
confused we donYknow how we got hac h m  the 
ai- It doeon'r - It j u t  dpcw't maks any 
sense. 1 fccl liks I hava stupid stamped on my 

I'd hbve 50 much more respect for you if 

P Z F  13 

forehead. 
MR. SPNACK: Chair Sco4t, we're 

ceminly not attempring w - 
CHAIR SCOlT Yeah: you are. 
MR. SPNACK: - w something by the 

commission. I mean, the issue here is, at le& in 
some cases, some of these ageernems - Let's take 
some of them. I mean, some a f t h e  agreemcnts 
d a t e  m the level of dcrall rharneeds to bc 
filed. 'Ihings like the %site provisioning ream. 
That wasn't I pmvision dtrr W+I tilcd and approved 
by &e commission 

CHAIR S C O t T :  So catairily there's 
cvidems m the record hen &at shows this inlcmal 
Owes s b u ~ c k  with whether t h c ~ c  acreemcnrs needed - t i  ba file&- 

MR. SPIVACK: Well -- 
CHAIR S C O m  Well,no. there isn't. 
MR. SPIVACK The evidence in the record 

I thmk comes from .- IIL two manners. I mean, the 
fir% 15 that some oftbe agecrnents weren't - were 
fdcd, some of tbepravirims were filed; and it's B 

qu&iaa of the elaboratian 01 tht dmil  thar 
needcd to be mod. The other evidence m rhe 
mmrd is tha~ even w h m  the agreements were not 

I.. 
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filcd, therc w s  an aitempt to pmvide the s a m t  
service to all CLECs. So essentially whar you have, 
we belime, is ifyou look af that as a record, 
you've got situarions where there IS a question of 
or how much detail IO file; and hen  you have 
evidence whnhcr there WG not an attempt to Ireat 
rhe CLECs differently. 

thcv decision%? You just told me rhcre's M 
wimas identitid in rhe record. 

MR SPWACK: That's correct I rhhk 
(f 5 - 

CHAIR SCOTT: Do you know why7 Becaue 
there wvun't a stnrggle. Bearuse there w s  a 
conscious decision no1To file tbm, not a sbugglc. 
I know what happens when pmple strugplc. When 
people seuggle they call up MI. Oberlander, who Iws 
been ai the cornmision 65 long as air, nnd they ask 
him. Or rhty call up the Ias~ staff person They 
work with. Or they calI up the deparrmenc and h e y  
say, Hey, would you opposc if wc do this or suppdlt 
ifwe do hac? I know what poople do when h e y  
smrggle. There's no evldmcc In Uw r e c d  ora 
mvgglc becausa thm wssnt one. 

CHAIR SCOTT: And who was smggling wirh 

. ,  

MR. SPTVACK; Wel l  again, I think I 
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would have to -- I l l  makt this point mce and mwe 
unless tllc cmrnission has other questions. But 

it doer %em that from h e  evident0 h rhe record 
over cerrsw ofthe ptovislons that wzs a confusim 
over tbe amount of detail that netdtd 10 be file& 
And that confurion Is evidenced by rhe fact h a t  B 
provision was filed mm related to the 9ame 
subnmce, in erect, and rhea rhsrc was M 
itnplemenmion of that agreement; and it U'S that 
implementstim phasc -1 was not fded. 50 rhe 
qumim in these r y p  ofupmanem really 
becomes: Where is tbe line drawn? And Qwesr drew 
the line BI filing a p c r a l  provision md b o  
smnptcd to fill the burulw needs of CLECs on an 
individd case-by-case basis and. ns a result, did 
not filr h e  detall of tho* agrccmcnrs. 

And let me answer the cha?s question in 
another way as well. I think ifyou look at the 
FCCr orda,  there was nw a statement in the FCCs 
order that the standard was clau and self-endent. 
'Ihe FCC did not cite to pnxisribg orders 01 m x  
law. It acted instead as if this uas a quenion of 
first impression, which we rubmir that it was, And 
il - 

CHAIR S C O I T  AndmcFCC dccisim was a 
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complttc vicrory for @vest, according TO thc pBpers 
you filed. 

MR. SPIVACK: Well, no, but it w s  - 
tberc were points at which the FCC did a p e  with 
Qwesfs porihob 

CHAIR SCOTT: Ycah. 
MR. SPWACK: And the FCC did agree rhat 

histor id  sealemencr did not need IO be filed. 
The FCC did agree that form orders and conhacts did 
not need to be tiled. The FCC did agree that 
agrcemenrs wrh bankrupt compauies did not aced to 
he filed 

things you just nrticulated relevan1 to the issuu 
bcforc the comrnishlr? 

MR SPIVACK: Well, w bclievethar tbe 
historical settlemem wee bccau$e yrmc ofkeese 
agreementp could be put in that context 

CHAIR SCOTT: Were any of those i h r e  

CHAIRXOTT. Ob. 
MR. SPIVACK: W e  a h  believe that rhe 

FCC found it nemssry 10 specifically single  ut 
=calmion and dispute resolution c laus .  And It 
indimred that if rhore provisions WCIC not - wre 
g e n d l y  available - wbm - ir indiomed 
essentially rhu b o x  provisions wuld he made 
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available to orher CLECs, which would mest chc 
discrimination point. 

FCC for guidance back wbm it wm stnrgglhg with 
whether ornot b f i l l  these aZrcemcrrb? 

CHAIR SCOIT W h y  didn't Qwcn go ID tbe 

MR SPIVACK: 1 don't h o w  h t .  
CHAIRSCOTT: Yeah. It's curious isn't 

it? Bacwc if sure feeis a lot m a t  like an 
attempt to end run rhir m m i s s i o n  than ir d as 10 
r a l l y  stc guidance from the FCC. 

MI* SPIVACK; Well, with respm IO that 
Chair S c q  I mean, 1 think what the nmmpt was IO 
rry to articulnte or have a national standard 
miculatcd that would be uniformly npplied o w  d?e 
14-m~ region tha! Qwest servez. It was ceminly 
not an attempt io end run any commission so much ar 
an anmpt m ny to get something that muld and 
would be uniformly applicable. And we hope mat% 
what we havc achicvcdand whatrhe FCC hu provided 

WC thhk there's other indications that 
this quesrion was not as clcar a perhaps some on 
the other side of rht quesrion might believe. mer 
sbtc commission$ have adaprd differenr 
formulations prior to the f CCs anidation of rhe 
t e s t  

5 (Pages 14 IO 17) 
Shaddix & Associar~ (952)88&76S7 (800)952-0163 



Commission Proceedings - 197 Docka - 10121/02 

1 
2 
3 
4 
5 
6 
7 

9 
10 
11 
12 
13 
14 
IS 
16 
17 
I 8  
19 
20 
21 
22 
23 
24 
25 

a 

p1:c 19 

Qwrq we submit that that is mot basrd on a 
witnas, it's 001 k t d  on a d o m c n t  for the --you 
b o w ,  for most of Jr ageemcnt$ when tha~ are 
issues about  level of detail that needs to be filed 
or whcrc there were issucs nboui whmhu 01 nor B 

particular agrcernat or provision fit within the 
definition Of M intmonneCrion agreemcnL 

disaimination. if the commission would like (0, or 
I mn wait to address this fim issue of uiucher M 

not to adopr thr hLPs repon and rccemsdar ion .  

Mr. Spivack. 1 -back up J m m e n t  You - I think 
you w m  sayine h i  there's no indication in thc 
record chat thc .9LJ put toogcthb char rherc was 
an - an intcnrion to not file? 

thee's rto -. there's no witness who is a 
pmicipmt io Ihe nanractions who said x c  
inrentionally did nut file rhcrc agrremcnts. 

I can turn to thc isrue of 

COMMlSSlONERKOPPENDRAYER: 4[r. Chair 

MR. SPIVACK: W h t  I was laying is 

COMMISSIONYt KOPPR.IDR4YER: Okay. 
CHAIR S C O T  I p c r r  I would say you 

should just do what you Hpuld like to do here this 
morning. 

iuR. SPIVAM: Okay. Thank you, Chair 
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CHAIR SCD7T: Are we srili talking 
remedies? Because thir redly doesn't go to whether 
we should adopr the .4LJ's report, docs it? 

MR. SPIVACK Well, we btlievs ir goes to 
the inrenr GI lack thereof I, terms of knowingly a d  
intcntimally filing rhesr -- theFe agreements. And 
we think r h a  the agreemenu is evident -- or the 
lack of clarity of the  standard is evidcnt in ha  
fact thar rhe panies to this proccding proposed 
different s w d i v d s  and standards that were 
differenr in some respects, some material respects 
than che FCC adopted ultimately. 

have wth rhe repon and recornrncndation from rhc 
standpoint of the evidmcc in ihc record is &at as 
TO certain ofthe agreements tfim is w rvideoct, 
we submit, fiat relatcs to Qwest't'n knowledge and 
inteni that these agrecmmts must be filed. 

no wimess €turn Qwest who stid rhnt there nus a 
struggle or an attempt 10 arrive at a fdiu 
decision. Nor is there a wjums, we fml, rhat 
Qwut knew tbai thcrc agreements necded to be filed. 
And so again and again in rbe repn when thcrs is d 
Anding by the Au as to the knowledge and intent of 

1 guess the fundamental concern hat we 

Chair Scott, you pointed out That thcrc'r 
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Scott. The other iswe we think with the ALJ's 
report and recommcndetion t h l  run5 findamentally 
thrOughOUt it is thar at the O e p m e n t  of 
commerce's uiging the AW essentially msde a tindiog 
Lhai lhere mas a - rhere's per so d i d m h u i o n ;  
that the rnerc fact that a CLEC does not have a 
contracmd commitment for a certajn type of 
provision means that it's a fact that there IS 
discriminalion W e  believe rhm the FCC aider 
actually indicates to the convnry and that the 1996 
act acrually nquires mort; and that is L showing on 
a case-by-case or ageemcnt-by-agrement basis that 
there was. in h t ,  dincrimination And the FCC 
mated as much in its October 4th order when it 
tdked abut escalalion and dispute resolution 
clamsn. I1 srararcd rha~ u n l s s  generally avaiIablt 
such as filing -excuse me, such a being made 
available on a CLEC'r wtbsfte thxi an agreement 
provision relating to rscnlation or dispute 
resolution had to be Eled a% an inkreormea'on 
qeernent. We think ths The implication of this as 
well as ~ h c  requirements under the 1996 act art that 
rhcte k prwf  of actual discriminarion +5 opposed 
to simply rhat prt4slOn not being in a contiact 
with apdcular CLEC. And many ofrhc provisions 
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&at w R t  at issue in this caEe we believe w u e  
m;enenlly availablc 10 CLECs. Things like !he POC 
sradards and rhe C o d  servicc levcl apeerncnr. 
Thinp like thc quarterly vice pres idcnrmdgs  
and the Eschelon agreements and McLeod agrccmears. 
The ncdation cham in one Of rhe m a l a  - m the 
5cheloa  egreemcms. The escalation procedures, thc 
Eschelon and McLeod agreemcnfs. 7he Qwest service 
manGemcnt teams and the merhodology for caiculadn: 
local switchhg char@% The conunercially 
reasanable eEom tD enwrt rhsr Sernce is nor 
affected dvrin: the UNE-P conversion And thc 
[isring of the end o f i m  in the LERG. rbe cad 
offms that Uere in rhc USLinMnfotcl agreement 
We think that those - that evidence should be 
comidered bccouuse we believe that those provisions 
were, in eficr, available to allCLfiCs. 'Xhey wtre 
generally availablc, [bey w m  made available by 
Qwplt, and that thu is widme that should be 
considered by the commicniw rather rhan adopring 
rhe finding of per se discriminmion 

In addition Io whether a provision is 
gcnaally available, we klievc there's anotbw 
inquiry that should be made before dvre is a 
fmdhg of discriminadon. and that is whether an I 
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agccmmt would be available for pick and choose 
under Section 252(i). Because we believe tha t  if an 
agreement provision was UOI available for pick and 
choose, there cannot be harm to h e  CLECs that did 
not have the oppowniry to opt into (hot iyeernent, 
and that that's a relevant factor under the pcdty  
smme at issue here. W e  also think rhat under 
rhe -- 

COMMISSIONER JOHNSON; 54 what did you 
mean by Thai? 

MR. SPTVACK: Wen, what I'm trying In 
say is  drat if- 

anybody, 00 one else would know. 

Marshall (SIC), what Tm trying IO say is it's not 
so much - &ing for ~ e n l ' s  purposes lharwe 
didnt t c U  anywe about thc pvidon so ohcr  
CLECp did MI know abour ir, we believe that what 
one must look at is whethcr, in h i .  r b  CLECs 
have thc same serV;oes thnt were prw& io the 
substamive agreement So. for examplg with ZY 
ewalarion ckwe, if tbc CLEts had rho 
oppomnhy -- me oppanunirj or received tho same 
escalarlon procedure as Eschclon or M c L d  meivcd 

COMMISSlONER JOHNSON. lfyou dtdn't tell 

MR. SPLVACK: ChairScott, C o m m i u i c r  
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in a conrrac~ual commimen~ we bclicve tbs that's 
a rclcvrmt factor For the camis ion  IO B k e  inm 
BCCOUTII. 

COMMISSIONER KOPPEhDRAYER: BUT, 
Mr. Spivack, cxcusc me, h a t s  also hen to assume 
ha the pick and choose hm no valut. 

KoppendrJyer, we're not saydg mar rht pick and 
choosc has no valus Whsrwe're s a y b  is for 
rhe -- in the context of eying to determine whnfitt 
there vu dirriminatibd and wbnherthm rhould be 
a penalv imposed, that hat's a relevant facm to 
consider is whether thcrc M provisions or 
precondirlonr to the padmlmr provision that might 
make it impoasiblc for 0 t h ~ ~  CLECs to upf hro 
that - that provision. And, you know, c d y  
some ofthcm were - conmversid prOvislOn5 could 
be enal .ad that way 

SO, far example, with the McLeod on1 
agrcmcnt for a I O  p e r a m  discount, ont could look 
at that and say tbat that w a  a volumc rem 
commimeol. ifone accepb the AU's repon, and 
that .% a volume rem commirmmt it w a  aMilable 
onlj to CLECs who could makt a similar voiumc term 
comminnenr So we thmk that hose are relevant 

TbfR SPIVACK Chak ko& Commissioner 

,., . , . .... , ,.. .. ~ . . ... .. 
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considerations when determining Or whcn q i n g  to 
a s a s  whether, in fac4 there w1s discrimination 
q a i n n  other CLECs. 

COMMISsIONE% REHA: Mr. - 
COMMISS1OP.IER KOPEKDRAYER; So -- I'm 

COMhQSSIOi\'ER REHA: KO, go k e r b  
COhMlSSIOhZJt KOPPENDRAYER' So ihcn - 

sow, Go ahmd. 

Some of us are ahnmcys here, and some of 115 

aren't, and [m not one Of cbm. And that3 neither 
bad nor good; it bust r&ei  me long- io undcrrtand 
whar you're saying. So if & n e  was no company That 
could men ibe volume krm agocmen& hen rhe fact 
tbat it was not madc avdlablc could be considered 
not dlsa'minnory? 

Koppcndraytt. Thm - rhar is enctly rhe point I'm 
MR. SPIVACK: Chair Scvt~. Ccrmmivioner 

p i n g  ro m&. 
CO~ISSIOhER KOPPENDR4YER. So then WI 

would conclude be- - becam mother compwy 
cant mccr that lmn at tkit timc, Iht ageunent to 
not lei anybody know i1 has no discrimltwtory intent 
at all? 

MR. SP[VACIC: Chair Scott, Commlrricmr 
Koppndraycr. It h a  no dirc+toy intent A d  
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dso, perhaps more impoitaorly, it has no 
discriminatory impact Thara's no cfkct Gom the 
fan hot that aareemem provision was nor mads - 
available. 

CHAIR Scorn: Cornmissioner Reha 
COMMISSIONFX REW. Y& MI. Chair. I 

undmtsndyour argument thaa -- t b l  you feel IC 
FCCIndicarcdintbeirorderofOcMbR4 that 
simply kcrusc the a m e n m  weren2 ?Xed you feel 
that W doesn't mean hare's per se 
disCrimlnadon. Bur- And your suggeniw is that 
the A L J  found that by f n i h g  lo _. Qwcn faill= to 
file thc iurerconnecdon sgremenrs har Ir was 
per IC discrlmiaarion. And so mading thar 
atgmcnt. 1 went back again through the ALPS repon 
io ny to see whether that HIS accmaie. And I 
found -and also withm the record I found a lor of 
information in There where the A U  didn't simply say 
by failing IO fllerhe ngccmcnI it was per se 
discrimination. They w e e  specific finding tlm 
thcrc was disc rim mat ion^ 

So, for example, &re's one fmdinp that 

claimed that maybe the provisions M availablc 
eirber w your wcbrite or the provisions are 

goes io a little more dclojl that J rbhk yov'n 
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agailable in y o u  SGAT. Firs1 ofall there doesn't 
seem to be any evidence in thc record about your 
websire and whether or not this information was 
available on y o u  website or not. And I wodd think 
that if ir were available during the course of the 
hearing.. thar evidence should have come out and had 
been offered to show, hey, you know, we had this 
fully arailable on our website for my CLEC to ret  
and IO artempt to enter into some negotiation. But 
rhat isn't in the record. ar least not rhu I could 
find. 

And the one mcntiw of the SGAT ;d 
Eschclon agreement number -~ Eschclm agrement 
number 1 is a finding in 76 thai sayr, Qwen's SG-zT. 
however, permi& no discovery except for the 
exchange of documents being necessary by the 
arbiuator rn an understanding and determioarion of 
the dispute. And the judge goes on to say, There's 
no approved inferconnection qreernent in M i ~ n e s a a  
that gives MY CLEC the same dispute rsolution 
me-chanism set fonh in that special agreement 

somehow & h g  to file the inlerconn#tIon 
~greemmt i s  pa se discrimination. I think t h t d s  
specific fics upon which the judgt hzs nlied and 

So I hi& ~ I ' S  mom than saying that 
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made fmdings on that inhcare r h t  there was indced 
d i r d a t o r y  h p a d  u a bass of a term and 
condition that wasn't available to CLECs- 

in the record that CLEC X was hamed X amoudT of 
dollars by nor bemg permined to pick and choose a 
panicular rnancr that rhc - n special agreement 
scf forrh for a ccmpeting CLEC; bur I don7 zhmk 
that that's whats nesessary, and 1 don't think 
that's what the FCC IS +hg. So I gucss I 
&grce with your conclusion rhat h e  ALJjuv 
simply said it's per se disaimination because the 
interconnect -- inrefconnection a,mment wasn't 
filed. 

And then a secondthing roo that disturbs 
me &ow this and -- by reading your -- by readin:: 
rhe FCCs order and reading your post-hearing -- 
your comments. ~ O W  most recent comments that 
d i s c u s s ~ a t  IS that throughout this pmcecdidg if's 
Qwest that seems IO be making the unilareral 
decision as to whether or not an harconntctian 
agreement should or shouid not be filed. And, I 
mea,  t h e n ' s  evencircumstances whtr t  d o t  ofthe 
CLECr uanfed a wn.nen a p e r n c n t  and suggested L h l  
it wanted -- they w m e d  It to be filed, aud the 

Now, pnted LIIcre's no specific evidence 
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company absolutely r e h d .  So chat disturbs me, 
that the holder ofzhe product, Ihe holder ofthe 
ability for the CLECr IO be abie to compere is the 
ooe W s  unilaterally making rhe dccisions ?s to 
wherher or not agreements shauid or shouldn't be 
filed. 

And 1 - We're DO[ at the penalty phsse 
a~ this particular point, but I would csrtnidy be 
supportive of nonmoaeury penalties in addition io 
montwy  penalties. but nonmonetary penaltics - 1 
dw't know ifpenalties is the right ward - but 
some circummces to avoid that unilateral activity 
on the parr of Qwest that - that perhaps we should 
look at every inlucomccrion LgFcernCnt and perhaps 
wc rhould be notified whenever tbmc's a negotiation 
that's going on vith respct torhe ptubisinning of 
ongoing inrbrconncetion tern. 

those comments, Mr. Spiuack, go right ahcrd 

Reha, rhrnk you. Wben we're talking about the U s  
frrvdirrgs of per se discrimhation. wh ue am 
referring TO Ls that the -the focr that in the 
report again and q a h  what thcAu wncludm is 
that by f a i l i i  IO make the provlslon avrilable to 

So I guess If you want to address 5omc of 

MR SPTVACK: Chair S c o t t . C o d s i u n e r  
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othn CLECs, Qwew knowingly md intentionally 
diswiminued against than in violarion of47 U.S.C. 
Section 25 I .  And OUT rcspnsc is t h a  &ere is 
&dace in the record showing that aher CLECs 
rraivcd rhe same servicn, therother C L E O  
rrceivcd the same ability 10 tswlsrc dispuru abcut 
provirloning aud about billing that otha CLECs 
received the same - the same t y p  of swvices that 
mest provided to McLeod and Erhclon and the other 
CUCs who are parci5 to ths agrcernm. So you're 
right there's noc cvidcncc that, Tor exampla, prior 
to March or prior to Augwt 2007 wen was p s h g  
rhew provisions on its website. You're absolutely 
righr Bur what wc an referrins D is that thcy 
M - -  they wem ma& genedly available in othcr 
WUYS. 

the -- for example. the discovery privilege in the 
special Eschelon I ageemmi made available to other 
CLECs if they didn't know rkom if? 

to my knowledg was not. 

COMMISSIONER REKV Well. haw - how wils 

MR- SPW.%CiCK: 'Ihat psnicular provision 

coMMIssIom RMa. Ohy.  
MR. SPIVACK: So -- 
~ b 5 l I s s f o ~  m: Becune, I mean, 

. . .. .. . . - . .._-- ... . ,. ~ 
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theK 1 think *here's somu detail that rhere WI 
d'-  iscnrnination, . . because what was a d a b l e  to 

someone h e special s~ams, privilegcd sutus w;u 

nor available to all others. And I 6nd oIher-- 
That's just m e  examplc. There M other examples 
in the record and in the findings that there an 
factual --there's factual information rhat bested 
those in the specialized mnu where rhere was a 
special agcemenr, secreL agrccuunt that m n ' t  
available generally to other -- other CLECs. And in 
those cirms~ances I don'r see how you can say thar 
tha wa no1 ~ didn't have a discrimilrabbry impact. 

MR. SPIVACK: Chair Scam, Commissioner 
Reha, if I - if1 may answer k t  quation. That 
1 ~ I think mually is wbat WE would --what uc 
would suggest is that there is a disrinction between 
a provision not being available to other CLECs and 
it actually hsving a diecriminarory impam B e c a w  
there is 00s for exarnplc, evidence in vle m o d  
that CLECs went into disputes and because they did 
not have 8-s to the two discovery depositions 
that are provided for in the  -the particular 
provision that you cite that bey  sumred as a 
result 

COMMISSIONER REHA: So you fkel thdt 
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there should be testimony in widen- with rcrpcn 
to some t y e  of mofienry damage, if you will, or 
some proof of some other CLEC damage for us to be 
able to conclude mat your failmg IO filc the 
agremnena and all b e  other testimony evidence that 
go= along with that WLS dscriminatidnl 

Rcha, what we would r u z e r t  is lhat the commission 
look 01 all of the fanors, including whaher or nor 
here was an impacr andtbar we believe tbat thr: - 
h e r e  i s  some corlrextbn Is provided by w h c k  or 
not bere i s  any  cvidence of a discriminstory 
impacr. 

COMMISSIONER REHA: Okay. B e c a w  it 
seems it's kind of a circular ar$umclrL Decausc how 
could a CLEC who doesn't know whedrer thw 
provisions PR available to thm m e  in and prove 
affmatively chat -- that and quantify their h m ?  

M R .  SPIVACK: Chair Scott, Commissioner 
Reha, there ~ m .- i~ many in%mnCc$ we believe 
thatthey couldn't because here w a d t  h a n ;  rhar 
rhey didn't ~~ 

COh4MISSIOYER REHA; That b q s  the 
question, doesn't it? 

MR. SPiVACK: Chair Scott, Cammissloner 

MR. SPIVACK Chair Scott, Commissioner 
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Reha, it's .-We believe it doesn't beg the qocstim 
or i l  isn't a uJcdar argument bccause in many 
insiances these are provisions hat don't giye a 
CLEC .UI advanmy, we bclicue, over anmhcr. 

m e  CLEC an advmmge orer ancnhcR 

what I'm ~- Chair Smtt, Commissioner Reha. what i'm 
tplking abouc is 50r1 ofrhe normonewry-relatod 
provisions. You h o w ,  clearly dicounrs and other 
types of rnonetq paymen& bring in diiXmn1 issuer 
and - 
availability to one CLEC nbl avlilablc 10 othcrs, 
hat's not an advantage? 

Rdz& ~ I ' S  e pmvision that we believe was 

COMMISSIONER REHA: Diswnrs  don't giye 

.MR. SPIVACK: NOW, there - t h e  -Now. 

COMMISSIONER REHA: Specialized personnel 

MR. SF'IVACE Chair SCOT* Commivloncr 

available to - 
COMMISsLOhZR REHk Wkte, on your 

NR. SPNACK: In a filed imercono~ction 
website? 

agreement, the m i t e  provisioning ream w m  
available. 

rcccnily. 
C0,MMISSIONER JOHNSoh~: LVR on. Just 
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MR. SPIV.4cK. Chair Scon, Commissioner 
Johmon, it was amally fllcd in 1 believe Jmuuy 
2001 as an intermnnenim agretmmt - 1 believe 
that's the correci date - and approvtd by rk 
somission ax that rime. 

Ckrir Scott, ComrnissiooerReha, rhcre are 
two other issues rharyou'ue roiscd that I'd like to 
nddress. I mean, thc first L che issue abour 
whctha or not thsst we= unllucnl decisions for 
the m m  pan by Qwesr 1 guesr we respectfully 
disagrcc We think thu h e n  were OUD parties to 
each o f  thcsc agreements There may hsvc b a n  -- 
Well  rt think r h r  rherc w e n  two parries 10 these 
agrtmenrs and .- 
I Qn'r think some of Ihc CLECs here, rhe ones rhat 
entered into the spaial pnvilcge sgrcemcnrs s jrh  
tht  company, have Clem hands here by any means. 
And, you know, perhaps we could .- should open up a 
n m  investigation UI look at thosc issues as MII. 
But there arc c ~ u m r t a n c e s  here where Qwest made 
the uilatual  decision nm ro file these, ad 
there's specific finding of that effect in the 

C0MMISSIOKT.R REHA: And I Bgrm wi1h you. 

mJ'S tPpQrl 
MR SPIVACK: Chair Scot& Commissioner 
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Reha there are, I believe, some provisions where 
that -that - the documents suggest that. I chink 
that that is -- that is -- Another -- Chair Scott, 
Commis5iooer Rehq another issue that you addlrssed 
is SDJI of on a going-forward basis what m do. You 
know, I've tried 70 outline the remedial steps that 
Qwesr has t&en. And I believe thar those arc -- 
that those go a long m y  ~ ~ w a r d s  addressiw the 
concerns rhnthr commission may have. Qwcgt 
ccwinly is not, however, avene to whartvet rhe 
commission feels is n e c e s w  from the standpoint of  
a compliance agreement or some kind ofcompliance 
piece to enswe rhat that process is working 
Comctly. I do not want m leave anyone with the 
impression rhar Qwes has any objection to any such 
provision. 

COMMISSIONER REHA: I appreciate thar. 
,MR. SPIVACK: Chair Scorn, Commissioner 

Reha. just one orha - one orher pohll &ink that 
bean noting is  that wirh regard to the provisions 
u issue in thi the only testimony &om C L E C s  that 
they would have been interested or would have opted 
into the mmimonetap provisionr rebred to the 
on-site pro\,isioning r a m .  And ycc werhought it 
was irteresting that in the r m d  and m the 
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h e x  provisions in many instance were available IO 
CLEO in orher ways. 

MR. TOPP: Chair Scon. 
CHAIR SCOTT: MI. Topp. 
MR. M P P  If it would bC possible for 

us. there were a couple ofissues raised rhar if we 
could have J moment m discuss kind of bcfore we 
wrap up our presenrmion -- 

cmsc0l-r. Yeah. 
M R  TOPP: -- we would appreciate thar. 
CHAIR SCOTT: Yeah, thlds no problem. 

Okay. How much h e ?  Do you wan1 LE w bke a 
break or what do you want? 

ten-minute b& that would be great 

It's 20 past. Let's come back at 10:30 We'll rake 
a break. 

MR. TOPP: Yeah, Xwe wuld &e a five, 

CHAlR SCOlT: Let's come back ut 10'30. 

Whercumn. a recess ws held hrn 
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hearings when asked h e  CLECs sated thot hey did 
no1 rcvim the  fded interconnection ageernem and 
t h s  they did not h o w  h a t  the on-siteprovisionin3 
ream had been filed And wc believe b a t  that's 
imponanr because, you know. wirh regard to the onc 
provision rhar they WCCF fosusing on. they did 
not -- the CLEG did not d e  advantage of he fast 
rharrhar had been tiled, been rnadc publicly 
available a d  reek 10 opt in. 

noted that w m  - nm thrw:h ow submission me 
that &ere was not a standard. that theere was 
evidence of-  here uas widcncc afconfusion. 
Thm h a s  been evidence of confusion, if you look at 
the way that ~e state commissions haw approached 
this with the way thc p-ies uicd to defmc thcu 
filing oblig&ona; that the evidence lacks, we 
believe, evidence hf - he hearing evidrnce lacks 
a showing that there was a bowing and intcutimal 
decision not to file these provisions. And, perhaps 
most importantly, h a t  the fmdings that the ALJ 
made resarding discriminanon we believe should be 
exmined bccause they need to take hro Bctounr rhe 
evidence that Qwest submitted regmdiag rhe 
pronsion Qf services to CLECs and the kct that 

Choir Scou, the bamc themes that you've 
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i o so  ai. to 10135 a.m.) 
CWAIR SCOTT: All right. Let's come back 

Mr. Topp. 
MR. TOPP: Yes, thmrk you, Chair Scott 

I just wanted to follow up on a couple ofpoint5 

togoffier afcer ow break. Go back to Qwcst 

m;t:7 

rhat you raked Spaifidly with respect to OUT 
exceprims. I rncan, t i r s ~  of all, I want to stare. 
you know, w e k  here in a context whcrc we've ;M 
concerns about an wdcr and we're facing significant 
ptonhieg and SO wc'rc raisingthore concerns a a 
pan of rhis promedins 

abovl who struggled wirh these pdricular issue$ 
and Ithinkthst does urn to a hcan of M issue 
that w c t c  r d y  oddressed within the company. I 
mean. tho fact ofthe mmaris when Lbcse 
agreements were in place -- 
the record. I don? want after the fact come tell 
the commissioner about how the lawers snvgglcd I 
wanrevidence in rhe record that justifier this 
legal theory that is basidly thc mtlre 
pmr-bearing brief. 

MR. TOPP: And my point is is ar the time 
that these amrnents w e e  enrered into, &e pcuplc 
that should have been sbuggliag with these is3uo5 
within the company were not. There aa not an 
inrrrnal formal p m 9 s  ;I place for making thee 
sons of decisions~ And what I really want to make 
clear to the communion is we have --you know, we 

Bm Chair ScMI. you asked a quatian 

CHAIR SCOTT: Talking &ut cvidence in 

1 - ~ _ _  . ., ... _. , .. ... 
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have broughr formal conmls in plsce, w ' v e  gotten 
the people who should be suqgiing with these 
issues involved in r h o r  irsucs. We're open when we 
ger GO the remedics portion ofrhi  proceeding to 
making sure lhar rhnt is an open process in which, 
you know, inrerertcd parties are involved and c a n  
see what we're doing and are comfortable with the 
way we are approaching these issues. And I pawed 
TO e m p ~ z e  thot 1 think the concerns thar you have 
raised are concern that w e  8s a company are 
addressing md will continue co addrew on a 
going-fomzrd basis. 

thls? How many rimes will ~r do this? You h o w ,  
1 - 1  sat hem at the U 5 WEST/Qwest merger. and I 
would have separated U S  W€ST because I didn't 
believe U S WEST had what it took IO meet ib 
responribjlities urdctrhe fed& act. I thought 
it proved ir time and rime Gain. And peoplc looked 
a? me Lie you might a senile old grandfither md 
paned me on the hand and smiled d said, Well, 
just -you j w t  wait; Qwest is p i n g  to do benzr. 
it will be all right: Qwest is zoing to do better. 
So I said, All right, I won't pursuc ir; 1'1 -- 
I'll wait and see whar Qwea docs. 

CHAIR SCOTT: BUI how often will we do  
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This docket to me is a doekct rhar needs 
lo open the eyes of one of hvo parties; either you 
ormE, this commission. Somebd)rs eyes need IO be 
 open^ Sither you need to wy. Oh, my god, we 
screwed up: or I need to says Do we want this kind 
of phone cornparry in OUT stnu. Becaue now wc've 
given Qwm same h e .  We've given Qwcsr rime 10 
show thar h e y  would be dtffcrent. They are 
diffmnl. They're w a .  They'rc bcmr  at it 
b c c a w  thcy'~e smarter, but Ihcy'rc worn. And 
hir dcckcr shows that it s m e d  as soon as you 
wme into Minnesotb. 

And Y) for you IO sit rhere rcday and 
cell me abut thcnc rcmcdd measures you've taken, 
1 ham to hll you it rings k i d  of hollow, just 
Like it rings hollow to hear that now you've got 
Richard Notebam ar the helm. Because Joe Nacchio 
was going 0) be differed And I went around and 
told people rhaL I believedir. Yc& ifs wing 
IO be diffcrcnt, it's going 10 be bcner. 11'3 not. 

And so I think there's a big issue for 
h i s  commissian reday thar goes well beyondmoney, 
and 11 goes 10 is lnis fbe kind ofpbsne company we 
want in our slarc. Becausc YOU h o w  w k q  we don't 
have to have i t  We don't ba*e to bave ir 
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And 1 have to tell yau I would nor have 
known Audrcy b1cKenney w&s a bad apple. I would nar 
hwe known. And you can +e me this  list of names 
rhat you\? replaced and things you've done. I 
wouldn'L know when the bad apples uc. And that 
tells me that I really am not in a position whcrc 1 
can fashion rhe management that csn succersfdly 
pull t h ~ s  off under the federal act. It just alls 
rnc thar maybe we nced new blood. Maybe we need ncw 
people to do it  

.MR IOPP Wcll, and J rhink you know, 
WE hxve put in new people. So rhere is - I  m a n  -- 

CHAUZSCOTT. Again. Again. Yource, 
again. And when docs rhis commission a y  they just 
can't do it; hey can't get thejob done? Seven 
y w s  in Februw since the passage althe act. 
We're %'ill sitting in MiMesora h n g  about how 
you're purtingpeoplc in who hopefully will gci the 
job done. 

MR. TOPP: And a lor ofthr issues that 
hsve ban  raised OYR the last scvcn years hehere 
have bccn rcmfic srrida madr by our company IO 

address those issues. Lfyou lo& at our wholesale 
performance. it has improved dramaXiully. Ifyou 
look ni invesmcnr withm the snte - 

1 
2 
3 
4 
5 
6 
7 
8 
9 

IO 
I1 
12 
ij 
14 
15 
16 
17 
18 
19 
!O 
!I 
12 
!? 
'4 
5 

k c  41 

CHAIR SCOTT: But now we know thal the 
wholcsale pcrfonnmcc didn't even have all thc 
p e f i ~ f ~ r m ~ c p  data in it because you had deals with 
CLECs that said they'd kccp trout 

MA. TOPP: That -- 
C M  SCOTT: See? So, you knou,. there's 

MR TOPP: Well - 
CHAJR SCOTT: And it's not supposed to 

affect 271. No. Thc markm's open. Weh sitting 
here today. but the market's opep beeaure you've 
chanped eveqdlhg goinn forwnrd~ I rnerm, come on. 

M R  TOPP As 10 the aceumcy of the 
wholc~alc data, that5 baeo an iime char has been 
addroscd repeatedly as a part of rhc OSS 
proceeding. Wc - And it certainly does include 
performllnceth8[~eI~resrorheC~~Cstbar a r c a ~  
issue in this and we have addressed thaf as a 
parr of that proceeding. 1 think that -- Having 
said hat, I rhiuk it's critical YOU h o w ,  we act 
within a statutory framework, and rhat is  the 
Telecomunicarioos Act of 1996. And we'vcgot to 

the types of oonnols rhar we arc talking about 
hers, along with the other component pieces thrn wc 

a big credibility issue here wi[h you folk$. 

g ~ v e  fhat ao opportunity to work. hd we thhk that 
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have talked about a t  length, vnll give that an 
uppmunity to work. 

CHAIR SCOTT: Is Qwcstconcluding then? 
M R  TOPP. We are. 
CFMR SCOTT: AI1 riaht. Any other final 

questions for Q w e d  We can always come back. 
All righr. Who would like to 80 nmt 

then? who h a w s  the  song f vcrythlng 1s Emuriful? 
Anybody in the room know the song Evewhing Is 
Beautiful? Mr. Stmu'ck does. Who put i t  in the 
AT&T brief? Mr. W h ?  There is none SO blind as hc 
who &ill not see. That's a h e  from the song 
Eve@ing is Beauriful. We 5mg iz at my sixth 
made maduaIion. I read that and went, h d y  trap, 
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. ~ .  
That's ;great h e .  

MR. WITT Well. franklv. Your Honor - 
CHAIR SCOJT i-se yo;; microphone, 

MR. WTT: Fmnkly. Mr. Chairman I 

CHAIR SCOTT: 1 believe it did. 
M R  W T T  I thought that it came from 

the Bible, bm I think everything comes h r n  the 
Bible. 

plea% 

didn't know it came fmm thar swg. 

CHAlR SCOTT: You sere wing to be 
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biblical. You cnded up being pop. Nice G-,'. 

CHAIR SCOTT: Nice by. All nghr. 
MI. Witt, do you wan1 to address [he commission? 

MR. W I T :  I would be pieasad to, 
Mr. Chairman. And I would ark if you wnnt the long 
version or the short vcnim because 1 hare -- 

of paper -- 

MR MTT Itsokay. 

CIIAIR 4cOTc: I could show yau the stack 

MR. WITT: Yeah. 
CHAIR SCOTT: -- tbar rhi5 commissibn has 

gone through, and I n~ould hope you would haw yom 
answer. 

hfR. WIKIST: Okay. h that cxss the shon 
version. First and foormosr h b clear that the 
smndard for detcrmhhg vhich agreemcm should be 
filed and made wbjmt ro the appmval and pick and 
choose provisions of thc federal act is denred 
directly Earn h e  Ianguapc of be statute iWlf. 
The AW's -ciation of hat standard is based on 
the m t e .  The Iowa Board's i t d o n  of that 
standard k l lkewis~ dcrivsd diectly fmm llle 
statute. Tbe cxprersIon ofrhar s(amre by the 
Department of Commerce comes h m  a close Rading L 
thc a m c  statute. And &IC FCC. in givhg ih 
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guidance on the question, relies on the Imguage OP 
h e  5~rutc. In sseace, the FCCs dccision in this 
matter can be rurnmed up in b e  words: Read the 
Slarufe.  

time to look ai the question. With the sole 
acepnon of Qwest, has mivcd at the same 
mnciusion~ Each may have used words that are 
slightly different, but the Gnal analygis is 
exactly the same. Now, rhis is impomnr for TWO 
reasom. F h l ,  11 wablishcsrharrhe -dad 
for filing is clcar and always has been clear And, 
secondly, it establisher that Qwcsr's defense in 
thii matter is fabricated and inwnded not LO 
elucidate or shed light on the issue, but raf?er tu 
rnanufacrrrrc confision. 

Q w s f s  petition for declmtory ruling 
before the FCC was merely parl ofhat straregy and 
WBS clearly intended TO delay mattes and obscure 
rhc Issues. The FCC has now thamughly rebuked 
Qws: and it0 positiod m d  has nsrablished whnr was 
actually clear all along; IIXU this commhion has 
juridicrim overthc filing and approval process 
and tha the  standard for dermining which 
a.pcmtn1s must ba filed is clear and dwnyr h s  

Evep indepmdeni parr?: who has taken the 

Pap 45 

btcn &or. An4 by the way, Venzon. SBC, and Bell 
Sourh evidently dm't have me $amc ditcrdry 
re;rding the SUIC and complying with the staNk 
rhat Qwest apparently does. 

Now, using char standard the AU has 
d e t m i n e d  that Qwert Rpeatcdly violared rhe 
statute and that these violatima were inrentional 
md thsr penslrles are appropriate. ' l l ~ ~ h e  evidcnee in 
the r m d  thoroughly s u p p m  dl dum of rhcse 
mcllrsiom. The fact t h n  the standard was clear 
all aionp bolsters the conclusion thai Qwey's 
conduct w8s Md contmues 10 be willful and 
hrenrionsl. Q w n t  went out of ita way Io violut 
the yttatute and kecp rhe agreemenor out of the 
public eye. Qwcst &en resoned to elaboraremeans 
to con~mcr B defmwwhich uhimarelycouid not 
wirhstand wen Ihe briefesl scrutiny kom an outside 
party, including rbc DeparDnent of Cnmmtrcc, the 
Iowa Bod, the Arizana Corporation Commission. and 
the FCC imelf. So you have a clear dtaridiud of 
wiUPul violarim and a fabricated d e h u c .  

Now, the benefits h a t  Qwesr drnvcd and 
hopd to further h i v e  i?oom iu acnons are abo 
as AT&T; 2 silencing af other comperiiors, such ~ i :  
clear; a handicapping of certain comperirors, such 

i 
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tens af millions of dollars if rhe same disfount 
were applied across sratc lines as the Eschelon 
agreement pmvidej. 

wete Loo small a company. 

Commissioner Johnsob wirh dl due respecr ro Qwest, 
thcy're yrmng. We bcliwc rhar we would be able to 
qualify under Just about my kind of qualit - 
quanrity discount, volume discotm& however you want 
to phrase it. That% --That's our position. 

So not only is QW&S discriminatory 
marment egregious. but rhc rewlting damages are 
hugc and easily sslculated, at lcast in this 

COMMISSIONER JOWNSON: Qwest said you 

,MR WlT: With - Mr. Chairman. 

particular hsIancc. 
Let's take one o t h ~  example, and rhm is 

the small CLEC agreunent providcd that Qwcst would 
allow rhosc U E C s  u) pick and choosc any provisions 
available in negotiated agreements in $taus otber 
thao Minnesota and imprtrhosc provisionr into 
agreema effeedve hue. Qwest's standard 
procedure ht the rime was to limit pick and choosc 
IO exisriog ageemenn In the same stme and not 
allow his kind of import -- imporblion. AT&T 
would have bc~fiudenomously  from the nbilipto 
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Eschelon and McLeod; rhus ficilitating Qwest's envy 
into the longdistance mxket  while circumvming 
the requireman that io own local market firrr be 
buly opened. 

competitors is also clear. It's as clear as tbt 
benefits to Qwst are. And in the interest of time 
111 focus on just m e  or two exampler relering only 
to AT&T. The cleareSI and most egregious of there 
examples comes by examining Q w d s  lrccatmcnt of 
Eschclon beginning in theyear2000 to 2002 tima 
b i n e  and comparing that to Qwest's treahnent of 
AT87 d h g  the same period. 

consulting aptmen1 wirh Eschclon. According to 
the language ofrhat agreement Qwest was to pay 
Eschelon for consulting and network-reled services 
relating to wholesale service qualiiy for local 
exchange service. The payment for hcw services 
is, in a word, astodishin& Ir amounIs lo a 10 
percent -- It's M amwnr equal to 10 percent of all 
purchaws by Eschelon from Qwesl. SoEschclon 
begins its consulring role and receives what amount% 
to a 10 percent discwnt on all of its purcham. 
The relationship begins in early 2001. for all 

Now, in this context the damage done to 

In November 2000 Q ~ e s t  entered imo irs 

said. 
M R  WI'iT Y n ,  Your Honor. 
CHALRSCO~. Yeah. 

1'U k i n  rhe d e r  -- rhe orher cxamales. I 
W l l T :  That's correct. Moving along. 

rage 47 

intenrs and purposes. and wbs slated ro conrinw 

from September 012000 chrough May of 
ZOO 1. virmally this m e  time pericd, ATCT ir 
rzpearediy seeking coopaative testlno ofthe LKE-P 
platfom, opcradng p l a i b m  wirh Q w s t  But 
innend of welcoming such participatibn with open 
m s  and E 10 perccnrdiscount on purchnses, Qwest 
ccm~nually stall5 and hinders ATBrTS a t t e m p m  
accomplish his testing As this commisslon is well 
aware, AT&T w.an f o r d  to litigate dr matter, aud 
thc commission reachsd extcnrive fuldings of 
willful, inrenrional miscanduct on Qwest's part. In 
orher words, at eractl) the ' Imc time @vest u m  
cooperadn~ wirh Eschclon with regard w wholesale 
service quay  for localexchlul~e smite md 
payins Eschelon, Qwast w05 elso flally refusing to 
pmvide AT&T wirh W E  testing undm a peeristlng 
contracr, terting for which AT&T \vas m pay. 

I can rell you also rhet A+&T would have 
leaped +I rhe chance ro obctin what ir cssentidly a 
10 Fercmt discount on all purchases from Q w ~ .  
Applyivg this discount to ATdrTr purchases in 
Minnesota alone would haveresulted in ssvings of 
millions of dollars for AT&T and ils ~ u f m t r ~  and 

through 200.5. 
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could 1 I cwld go on m d  do this u.irh each and 
evory one of the a;reernenl. The nW has prepared 
such an analysis in hirrcport. And, again. Qwcst 
has clearly engaged in a p n ~ m  of mricomperirive. 
dixriminatory conduer mteoded to hinder cemin 
cornpentors and silcncc othcrr. 

&is d i s a h k a t i m  gokg forward have been, im WI 

opinion. i11w61y. Sowhere in Qwcst's proposal for 
corrm.vc action is there any suggestion of 

requirtmen= although we rmdcrstaud now from what 
M. Topp and MI. Spivack have said rodsy that h e y  
would have no objection to thaf or at leas1 h l ' r  
my hearing ofwhat they've ssid. But they never 
suggsstcd ir in fhc fvst place. Qwcst cl-s to 

Furthermore. Qwcsr's efforts to eliminau 

indepmdcnt oversigh, audits, or reporting 
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opt into agecmentr from othcr mte5. 

filed with c v q  povision except rhe one you just 
CHAIR SCOTT. And ihat ageement got 

- ~. ~~.~ :.. .,. . . .. , , . . . I ,  
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Reha, I believe - ht of all, yes, 1 belicve that 
the record is replete with difFh-enr lns~octs  of 
discrimidon, wncrete instances of 
disa5mination. One ofthe things that, in bd, I 
m concprned wiIh is rhe fict zhat there should be 
fill disclosure ofwhat Ihe terms and conditions of 
s c h  of rhese agreements might be. In other wolds, 

ogreanent -hen rhar CLEC doesn't have all of the 
evailable fam at its disposal. And one example of 
this might be having a ream on site from Qwcst fo 
assis1 id inrerconnection dimculties, servtcing. 
ordering, t h h p  like that. Ifyou don't know thc 
costs ha[ are involved in somerhing like tha> if 
yo0 don't h o w  the expertise thar n particular team 
might be able to bring. then the idea frankly, of 
having a bunch of Q w s t  employees wandering around 
y o u  Isilirics is very discomforting. I don't - I 
think that that's -- there is some appFeh*dsion t h a ~  
would be associared with sornethjng like that unless 
you're abla IC determine exactly what their role 
might be. And therc'r -- the filing rhar 
MI. S p i m k  spokc ab111 doer notbing to provide the 
dcprh of information that would be required to make 
that kind oFa decision even initiaily to begin 

it's very difficult for any CLEC to opr into M 

1 
2 
3 
4 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
10 
21 
12 
23 
24 
25 

- 
> 

I 
2 
3 
4 
5 
6 
7 
a 
9 

I O  
I 1  
i2 
I3 
14 
15 
16 
17 
LS 
19 
!O 
11 
,2 
!3 
!4 
15 

1 
1 

,! 
l 

: 

I 

! 

J 
4 

j 
: 

P a p  50 

fm place. bur ir'5 pruposed fix m o m  to an 
unsupmiscd promise never lo do it again. In view 
of the depB and breadth ofQwear's effom to 
foment discrimination, Qwest's promiser IO stoop i t  
flow are empty. 

go to the pendry phase And so I -- 1 vlll forego 
rhose. othzr rhan IO W in terms of rhe ninth one 
here. Under the statutes, and the settion i5  
Minnwota StatuKc Secrion 237.462, and this would be 
subdivision 9 wherc it speaks in t e r n  of other 
factors thatjustice may require. In this regard 
AT&T would ask this commission to look a1 thc 
quality of Qwst 's  excuse here. It's a flimsy one 
tobesure. 

Qwesr suunchly claimed that the sfmdatd 
for detem'ning which agreement3 to file was 
nonexistenr, despite being told by the Iowa Board. 
h e  .UJ here, and wen the FCC ha the standad b 
clear. Qml continues to d n m h  char rhc 
standard is no( just unclear, it's absmL This is 
M excuse d u t  mvcr should have bean raised and 
that wouldn't have been raised if Qwesr were mly 
operaring in soad fakh. Quest's excuse here, in 
fact, is a reflection ofthc continucd bad fakh 

Now, the remainder of my remarks r a l l y  
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nogolidoris on some -(XI 81 issue such 
So Ihu'sonsaspectofthis. 

Kow, the Other q c c t  is the noiion i hn  
when you Pave. emblishcd dcrounnrs for volume usen 
and cxcluded certain usus whce uolume d o e  e m d  
lo the kppmpfiatc levels, rhar is disuirninmon, 
and it do= hinder not 
mmpctiror, bur competition genedly. And sorhc 
instances of diwimbation arc vcry concctle, v u y  
tnngiblc, pnd tht,' YC all documcnrcd on Ule record, 
I believe. 

you suggesting rhsi -. that rhc auprovides fm 
brrher disclosure bcyond h e  filing ofrhe cornplnr 
imerconnenion agrccmmk? when you ask for fUn 
diselorure, you're d i g  for something more than 
vhbt 1he Mmlls for? 

MR. W m :  Mr. Chairman, Commissioncr 
Kappurdmyer, no, the an$we.r io that is obsolukly 
nd. I'm nor asking for anyhlng mom ihm what he 
f c d e d  acr would require. and rhar would be the 
acrual agreemeni h i ' s  bccn - -  Ihal's beer 

*ai. 

lhe inUividual 

COMMlSSIONERKOP~DRAYlr'R:  Mr. Win, arc 

ncgorincd -- 
COXWSSIONER KOPPEh-DRAYER: Ripht. 
MR. Wll7:  -- berween rhe IWO cornpanis. 

1 

PrLS51 

which  permeales Qwcst's behavior rhroughour, and 
this commi&en should not aUow such behavipr tu 
persist. 

its briefs and rescimony, respcctfuily arks that 
this commission accept thc ALJ'5 repm in in 
antiftry and without modification and to Lnposc upon 
Qwesr tlie maximum penalties allowable under law. 

And L his rime 1 would be pleucd to 
respndro any questions you may havt. 

CHAR SCOTT: All righr b k  you, 
Mr. Win. 

Questions arthis point? 

AT&T, for The reasons stated here and in 

1 

< 
1 

:j 

, 

1 
, 

Comrnirriona R&J. 
COMMISSIONER REHA: YEA. I - ius[ a . "  ~~ 

qucsrion. I would Like you to c a m e n \  if you 
could, onjust the gcnerai sense in the hearing 
manroipr and testimony in evidence that was 
submined of evidence ofdiscrhbatian versus the 
pcr sc discrimination argumenr Because you --you 
jusl went into detail on how h e  impact was 
discriminatory against AT&T, and I'm just wondermg 
dthhot was in the record add whetberthere was 
other W e 5  of evidence in the record. 

MR. WLTT Mr Chairma, Commissioner 
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if - ifyou decide LO do that, cenainly it is well 
within your authority. And 1 would prefer bo remain 
nculral on tha - 

C W  SCOTT All right. 

C H A R  SCOTT Fair enough. 
MR. \VlTT: - particular -- 
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So full dinclosurewoulh inmy mind myway, errend 
10 whafr in the ageanent and no - 

COWSS10XE.R KOPPENDR4YER: 11 doesn't - 
MR. WITT: - md no ftInher~ 
C O M M U S I O ~ R  KOPPE\?IRAYER: Ir  doesn't 

require that somebody from QW~SI explain rhr =urds 
to you? 

MR. W l W  Oh, certainly  nor^ Although 
if, in fq it were something thar were mailable 
on a fairly widespread b i i b ,  then it seem oWiour 
to us thar ifwc wanted ta o p ~  into something like 
h i ,  we would have sommne @ v u  ar @est who would 
be able to answer &her  questions. Bul even to 
makc ttwt kind ofa  phonc Sail and to mnke an 
inquiry. youhavelo kindofunderstand what UIF 
rcms and mndirions of thpl would be. 

CHAIR SCOTT: Any other queslions far 
Mr. wirr? 

~etmejusraskMr.  Witt.1 thiM befurc 
wt move on -Is there anyone in rhc rwin today from 
Eschelonl 

MR. WTT: Not thsr I'm awyw of 
CHAIR SCOTT; Thew's a couple of f o l k  

From ATBCT'r pcrrpective. thc candun of 
back then who raised their hands. 

All right. Leis move on. 
Ms. Lehr, did you want to go next? 
MS. LEKR: Yes. I havejusri few 

comments to kdlow u p  on Mr. Win's commenrs. I 
mess h e  most important thing 1 would - that 1 
&nird to coni'ey to the commission today is the idea 
thaq you know, ~ isnlr some sort ofan paper 
dirrimlnaiion, sometliing Ihat's about Qwesr bur 
doasail truly havc rn impan on other companies. 
MCI has cntcrcd the markct in Minnesota and 
thinks - and all the other 14 srarcS md hs dooe 
so very aggressively. So with respect IO some of 
the specific aEgnemenb -01 specific terms [hat 
were contained in rhex agreemum, I wanted to 
touchonthcdiraunr  Andawuple--Afcwofthe 
issucs that we have OI that I rcould warn to point 
OUT is it's r c d y  impossible to quanti& how many 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
I I  
12 
13 
14 
13 
16 
17 
18 
10 19 

21 
22 
22 
24 
25 

! 

- 

Page 5s 

Lchclon, what are your cornmenu m it? 

question 

pamgmphs 94, 128, and 367. 94, 128, and j67. 

without rczard - wirhoutrevcaling my bade s e m  
informarim. this - -  1 have problems wth the 
contears ofpara&rapl~ 94. I believe that thm are 
some -- some difticultier them And I can 
ccrtainly .- I can cerminly understand a CLf C being 
in a position whetr its - it's really up againsr a 
wall and faced with a dccisioa = mhow to best 
deal wilh on rhe one hand a monopoly provider and an  
die other hand cornpctiuon from other CLECs 85 *ell. 
nhis doesll'r s e w  to me IO be an appropriate aoswer, 
rhis kind of behavior. I can't sandon ir I 
d d t  -- I don't h o w  all of the details that are 
involved in that, but it cerminly doe5 disnvb me 
and - 
rhould open an idvesriganon into the condun of 
$ o m  ofthe CLECs involved h m ?  

On rhar parricular issue. We believe that - thaf 

MR WT: That's - It's a difficult 

CH.UR SCOTT: Tm looking specuically x 

h4R "In: Wirhom - W. Chairman. 

CHAIR SCOTT: You t h i i  this commission 

M R  Win: AT&T would no1 d e  a poshion 
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CLECs would have entered rhc market or entered 
diMrent arcas of rhe marltel if they hmddaad h e  
10 percent discount. I mean, in -- There are some 
areas of the marks  at me not protitable wherc B 
CLEC an'[ make a profit. But if you factor in - 
you know, if the I O  percent discount. which is B 
fairly big discount when you're lookin:. at rhc 
margins, you know, rhar an avnilable under rhe 
rates YC have, would have nerved ohm arms or 
would haw come into the m d e r h a d  thcy had that 
same opporruniry. 

tbe effect of the 10 percent discwnt was that it 
put money directly into ohher CLECs' pockets that, 
you h o w ,  other CLECs weren'r - you know, didn't 
have. I mea& ir putrnoney into Enchelon's pockets. 
It put money into McLeod's pocket. And wirh, you 
know. a mgpling indusuy, you b o w ,  +hat's 
impotfi%~. And, y@u know, it redly affects the 
competitive marker rhsr we have in Minnesota 

ab001 was the service ogreemenb. And I undentmd 
drat Qwesr is stating that these m-,ire 
provisioning reams were - rhat notion was filed in 
w inteC@OMCCtiOn apemen<.  .My understanding is 

And I mink, you know, even beyond rhn1 

The other isiue that 1 wanted IO ulk 
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That it wasn't actually filed until there ws some 
deparbnens intervention. And at rhar point -If 
WJS filed in 2001. Jhar agreemenr, the agreements 
hsd been gohg on for mmenine at that point. But 
I think the red issue with that is the type of 
service tha1 other CLECs were able to offer their 
w m e r s .  I mean. there is no uay to quantiFy how 
many cuaomeri M U  losi or other CLECs lost or - IO 
McLeod or Eschelon or IO h e  orhrher CLECs in the= 
special a$rcemenn or how many cu51omrs Quest wo 
back because OUT service problems wtren't Uxcd at 
rhc same - you know, wirh rhe same detail or in the 
same time M e  a$ some of these other parties had 
rheir service problems fixed. 

CHARt SCOTI. Paragnpb 142 actually 
supporb your - whar you're saying. It's a h d i n g  
hhour Samh Padula ofPOPP Communications who sa 
that POPP wag losing cusIomEIs to Qwest and Eschelr 
and couldnt figure om why. And. of coursa, then 
it tma out that it became clear why. 

MS. LEHR: And on &ut note I believe if 
you called up diffeerenr CLECs and nncmptad to d e s  
service, even though Qwcst is required to provide 
service wirhin a few days, I think you would find 
the people -- h e  companies are having to say, WcU, 
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your service will be swirched in a rnonrh, because wc 
can't c o r n  on having -- you know, having the 
service up rmd running. And, you know. z we've 
dixcurised id oher cases. that k o m e s  a reflccrion 
on our company, not LXI - The customez doesn't 
understand, you know, char i i 's not necezsarily our 
i i5ut that is nor beins handled. 

wanted to make was .- is our concern 3buf  the 
poysibiliy of oral apwm-J.s exisring beywd those 
ths were flled, you b o w ,  io his c a y ,  ani oral 
a-memcnk that may still eWin today. 1 wasn't at 
the ROC personally, but I've been told tbar on ane 
ofthc panels Qwet did wir ly  admit that thm 
were oral agremenrs rhar had been enrercd inlo 
bcnveen the @e$. 

OUT coaccm, you h o w ,  is based on mme spccifjc 
understmding of s m c  ewamplcs of what rbese oral 
asecrnenrs are, hrr undentandmg isthat here am 
some agrecmeuts that -- wt've heard that there are 
apemenrr whac a parrr won't open a amble 
ticket; that they'll jusr ay and wark it aut 
beween. you know, Uie CLEC tcohnician and the Q w u i  
technician. .4nd that affects us in w o  ways. First 

And 1 guts the only othcr comment that I 

And, for example, I just want 10 discuss 
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ofall, rhat if a trouble ticker isn't opered, that 
data is not being rcponed as part cfQursr's 
performance meamrts. And, B, ~t"s another example 
of where another company's OIStomtc is faking -- 
beins mken care of at the expense of other 
compmies' tuiiomers And these are - Thew are 
rcul RrQbkmS, md rhey tme  a rcal afrwf on the 
compefirive Imdscape in Hinnema 

I have a couple other mmmnts, but they 
also relfltt l o  more ofths penalty p h m .  

CHAIR sCo?T: AI rjght. Thank y w .  
Questions? 
COMMlSSlONERKOPPENDRAYER. Ye&. 
CHAlR SCOTR Cammissioner Koppendrayer. 
COMMISSlONPRKOPPENDRAYERr Mr. Chair. 

Ms. Lehr. you, without quantifying in derail. talk 
abaut the -- the pottmial damage IO ywr cornpay in 
both being unable to compere and perhaps loss of 
c u m m a  rhat you havc as 0 rault of actions of 
Eschclon and M c h d  befnusc, in f q  ir txkcr two 
to make m egrcemc. GIVM that your company uwi 
harmd, allegedly intentionally. by anions of 
people from NIoLzcd and Eschclon. whrr m e d i c s  
rhould bt vstd in rhs penalty phase to right the 
m n p  that you mpcrienccd beawe of thcir 
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acrionr. not just q w m ?  
MS. L M R :  Chair Scctr, Commissionu 

Koppndrsyer, I thinkdgtthe problcm with that 
quertlm is - or the difficulcy wifh [ha qucnian 
is that wc don't- even rhough we would not - WYE 

don'l condone h e  behavior of other CLECs crnsring 
into these rypcs of agmcmcnts because every lime 
they get a customer, you Know, b a d  an 1 special - 
sp&ial slaurit or special agrccment, tWs a 
customm that is pwentially talttn away fmm MCI or 
AT&T ifthe cusromerms rnrchiaS to go to someonc 
orhcr rhM West But 1 think in term$ of rmedyinp 
our daages, rM$c arc rcally only Ihinp that Qwcit 
has tht powcr 10 pmriidc. For example, the 
10 pncent discount Ifyoulook- Ifyau rookche 
period of t im in which Ewhclon and McLeod recewed 
thar duwunt and - and Qwcrt was required 10 
provide us with rhc monemy damage% you know. 
during thar puiod ofrime -- bccousc l i s  notjust 
the money we didnY ~ d ;  it's because we didn't gl 
h a  many.  we couldn't enter this arcs or w didn't 
have h e  $ m e  Wiry to caprure customem So - 
the only bad guy is @vest? 

COMMlSSlOAFR KOPPEhORAYER: SO, in $hPn 

MS. LEHR: No, I - &r Scott, 

. ~ .. , . .. ~ .. - , ,. . ~ . . . , .. . 
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Snll D U ~  there rrying IO marker for custornes and 
to redly rake - And that amount is incredibly 
meaningful, and the lack of it k jus as damaging 
on us as it is pn m y  orher company rqardless of 
size 

Thank you 
COMMISSIONER JOHNSON: Well, I -It's 

difficult. But think ofrhr small ones; it's redly 
tough. 

M R  ALPERT: Chair Scoit, Commissjoners, 
Steve Alp& for ihe D e p m e n t  of Commerce. I'm 
going to keep my openifig comments briet and then I 
would ;o through and uy 10 address each ofthe 
poifits that were raised bj  Qwess ifyou would like 
mc to. 

lfyou ipore  the evidence, ii's easy IO 
see i r  Qwest'r way. JI&C Klein f o d  that Qwest 
had engaged in astrier ofanticornpedtivc actions, 
that Qwcst knowingly and inrentionally violated the 
tdtcom an, thm Quest gained and wmpnitlon low 
as a r t ~ u l t  He has rewrnm6ndcd penalries be 
assessed aod has itcognized that manemy penalries 
done will not remcdy rhe sirmion. The  cod 
fully suppons his findings in this msner. Q w i t  

C W  SCOTT Lds  go IO MI. Alped. 
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Commissioner Koppcndrayer, I'm net -- I'm nor saying 
that. I'm not saying !he only person with 
unclean .- or party with unclean hmds 12 Qwesr. 
But thc pioblem is is the pmy in which we would 
n e d  to seek remcdy From the - would have to be 
Q w m  because we don't -- we don't use Eschelon'r 
services; we use Qwcsc's services. So ifwe want 
improved ~ 5 t m e r  s w i c t  or we want a refund. you 
know, Qwest is the providcr, not EschclOn and 
McLeod. I m m .  they gave the discount. They put 
the money in other QSCs'  pockch 

So I don? 0- You know, if their - If 
the commission were to determine thy you know, 
bey needcd IO open eddillanal invc7ti3ati01~ I 
think that it would be as part of that t y v  of 
invesrigation thar rhc commission would WMI to 
consider what type of remedies might come t o m  orhrr 
CLEG. 11's difflcult to -- It's difIicult to 
answer &e question. 

COMMlSSIONER IOKYSON: Mr. Chair. 
C W  SCOT:  Yeah. Commissions Johnw.  
COMMSSlONER JOHh'SON: Commissioners. I 

MI just sitting here thmking about tbe companies 
and rhe hour5 rhmt we've spent hen over the past 
ycan. And todny we hcar h m  the largcr companies 

has nncd again been shown to have placed 11s 271 
remil initiative ahead of la 25 1,252 wholes&Ie 
obUsatlons It has repeatedly violated 115 
whollesale obligations. rpeciGcaUy to achieve those 
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Bur I'm thinking ofrhe smallm ma. the smaller 
companies lhar have kcn on mralc and hive come 
here and plcsdd far ratious thmsr, and espccially 
ifthey could have rceived a IO F e n t  diWomt 
over and above what lhcy did have. And that folks 
aren't here today, I notice. They --  

C€L4LR SCOlT: Oh - 
COMMlSSIONER JOHNSOW .- don't have - 
CHAIR SCOTT: - m e  of*m are. 
COMMISSIONER JOHiiSON; --the money LO - 

Well. thhry'x here. That.  I rccognin: the face. 
Especially you. And thy don"r have the money to be 
involved i n d i s  parry. But it - It's a lift md 
deah muation for them. And 10 percent is a large 
nmbcr .  

CHAIR SCOTT: Yep. 
MS. LHR: Chair Eon. 
CUNRSCOTT: Yeah. 
MS. LEHR. If [ wuid ju i t  respond to 

Commissioner Marsh _-or Johnsoa's commcnrs. I jus7 
wanted to note That 1 know rhar we are, you know, 
cons.dacd a bjggcr company: bul the ~. youhow,  
the IO percent discounq ifyou look at our compnny. 
wc'rc obviously -- I'm sure cuerybody'i mad the 
news .- I mean. we're 5trU:zling too, yet wc'rc 
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271 goals. 

@est atill d m ' t  ger it. It cormnuer 
to deny today men the most minor of unluwhl 
conduct, despite the evidence ovtrwhelmmgly to the 
conmry. As the chair @&red OUL it bas been 
cstablisbcd dYough rhir docket and &rough the 
UNE-P docket thst Sincc Quest r m d  doing business 
in VinoKota in July of 2000 and even while rhcy 
were uying to pet inlo busbeis in Mimesma ia 
2CQO. it h a  p ~ s c f u l l y  engaged in a continuous 
and on,pmgpatkm ofanticnmpwlrive bchnvior 
intended to subvert the v c y  heart of Mc na, of 
tbe laws of Mmnesob and of the muhoriry of &is 
commission 

will do1 mrrtct the  problem^ Money done, nM even 
$195 million, will change thii company's amrudc or 
its conduct. It will help, but 5195 million pales 
in comparison to wbar @est sees as its bras  he. 
And that's rmc t ~ )  two billion dollars per year in 
additional revenues. 

As Judge Klein poinled out, money done 

I: 
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We ask rhis commission to adopt rhc 
extemive and well-rensoned repon of the ALJ and 
move on to the business oftrying to jet this 
company tt, understand this type of unlawful and 
anricomperjdve behavior will nol be tolerated nor 
wi l l  i1 be rtwarded~ 

Moving on to some of the pOin7S that 
Mr. Spivack raised. And he started ouL tnlklng 
about the FCC decision and lalldng about what 
they've done now in the fum, which 5Omc of this 
is nor in the record; it's new information to us as 
well. And he p ~ a  i t  in the comext ofall of r h l s  
w z  in the past; here's what we're going to do in 
the titure. Well, I submlr IO you rhnt p a t  
behavim is rhe bost indicaor of future behavior. 
And wc'vc 5#n a lot of chi5 pasi behavior. So I 
would respectfully request die commission keep ha1 
in mind -,hen loohng at what Qwcw is propasing for 
rhe future. 

They ralk abour puuing new people in 
place; That Ms. McKenney is no longer around. W e  
heard that Mr Nacchio Is no long- around, and then 
we heard that Mr. Nacchip is back with some type of 
consulring agrcemenr. Mr Davis is s i l l  r h a e  RS 
far as I'm awm. 

h s e  67 

They've mdicored rbac thefve now 
provided these agreernem to the commission Wcll, 
in response to om complaint. they provisionally 
iiledthew agreemcy~b. Thhcv rerminared many, 
including the ageemLnIs wlrh the 10 pcrccnt 
discounr. Nobody told them w terminate rhc 
agreements; we aslid rbm to file thc agrwnentr  
Nor only dld hey notjust terminate them, they paid 
large amounts of money along wirh rhm 
rcrminationr. whlch k-g the question once again 
abour what was in those agecmcms and how valuable 
they were and bow expensive it would be to QVSI 10 
actually comply with rbe law md 10 do rhings right. 

They've indjcared fhat rhcfve filed all 
ncw ageemenrs. Well, if's also interesting IO nmc 
that what they told the FCC vzs, rhat they were 
filing new agreements m heir other -all 
thoughout their region, bur they gecifically 
exempted out any terninnred agreements. So wc don't 
know how many terminated agreemmm Ln these orbcr 
s~fcs they've also not disclosed, and thcy'rtnor 
available for pi& MC! choose And a9 was pointed 
OUI, dre mal! CLEC agreemeni would have given all 
ofrhe CLECs in Mhesota  the ability I n  opr into 
all of hose apcrneors, all rhc sccrct q-eements 
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in o&er srares. 

othu agreements. h e  ones bar thcy didn't 
terminare, in all of the states that they filed 271 
approval. Thosearc available for pick and choosc, 
In Minntwu heyre  still nor. They're still 
$king there Yes, CLECs can look dl them. Yes, 
the CLECs can drool, maybe. They rook a lor ofmcer 
out of what wy diere. But theyre still not 
available. They filed -They fotmd a n w  
committee. 

COblMISSIONER IOHNSON: What do you mec 
thq'te nm available'! 

MR. ALPERT: Well, rhey'rc not irvajlable 
under pick Md diwsc because they haven't been 
formally approved by thigcommission under the acL 
They wcre provisionally or conditionally submind 
to this commission I h  the, yeah we'll file hem 
if yw rcll us we havs to ~ p c  of position Plus 
they've tminatrcd a nwokr  of them. And I'm sure 
rhat will bc disnssed in the rccond phasl in mi 
of. you know. what do you do abour the terminated 
ngramxnts. Thcrc's been somo suggestion hala 
already. 

!nrerestingly enQush, h e y  filed r h ~ c  

'They fild -They formed a new commiaa 
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m d ) i c  care of thines~ And if you look at ?he 
te%timony, rhc only testimony in the record is char 
of .MI. Bruthenon. And if you look II[ his 
tesrimony. he wamt swc what rbc old procedure 
was, and he's not sure what the new procsdurs IS. 
One thing he is kind of surd about h that the samc 
people that were involved in making rhc dkiaime in 
the put  we rhe sun6 people bar are making the 
decision3 in h e  fume, including, o f  all people, 
Mr. Davis and h e  law and policy gooup. 

E v e m i n g  - 
CHAIR SCOTT: [s hat where this marcgy 

for this docket w e  our at7 Come out of Uenver? 
MR. SPIVACK: Chau S c o ~  by mtcgy do 

you mean the legal pasirions rliat Qwca has &en? 
CHAIR SCOTT Yeah. 
MR. SPIVACK: Well, I mean, thcy'vc been 

C H A R  SCOTT: And the inside cornel is 

MK. SPNACK: The inside cMmsel has been 

developed by the outside counsel and inside counsel. 

located where7 

in rhe poliq and law group. 
CHAJX SCOTT: In? 
MR. SPlVACK: In Denver. 
CHAR SCOTT: Yeah. All right. I 

1 . -  ~ . . ...-.. ., . . _ , I  
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Mr. Alpert. 
MR. ALERT: Mr. Sprvack argues that the 

FCC never set out a definidon before. But rbe FCC 
has achowledped rbe same thing that Judge Klcin 
found before the FCC m e  out with its decision, as 
rhe IoRa Ut i lh ia  Board has decided; it flows from 
the act. As poimed out in QUI briefs, Qwest itself 
ip its SCAT had defined what an interconnection 
agreement was. There wcle prior decisiom of this 
commission that -- 
do that? When did Qwest defme intcrconaecrion in 
h e  SGAT for rbe first h e ?  That waQ a cookie 
cuner SGAT; rigbt? So. 

inidally in -on October 1 s t  2001, 

Minnesota. When's rhe first h e  you filed it in 
any sme? 

MR. TOPP. It would have been prior to 
that. 1 - 1 don't tnow rhc specifi~ date. 

CHAR SCOTT: How much prior? Quite a 

CHAIR SCOTT: B y  the way, when did Qwest 

MR. TOPP: We made rbe SGAT Ning 

CHAIR SCOTT: October 1 st, 200 I in 

bit prior. 
MR. TOPP: Thats - I think Ihat's 

correct. 
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CHAIR SCOTT: Yea mid a hnlf prior, 

MR. TOPP: Right. Whcrhu it included 
maybe? 

that provision or nor, 1 -- 
CHAIR SCOTT: Lers ber. 
.MR TOPP: -- t w'c say. 
CHAIR SCO?T: LeCs bet. YGU wmt Io 

M R  TOW: I'm not soin$ ro brr. 
CHAIR SCOTT: Qwcsr was able to d e h e  

interconnection in its SOAT well in advancc Of 
gerrirg t h i s  advice that it supposedly needed from 
the FCC And if m e s t  had applied ib uwd SCAT 
definition to what we havc in h n t  of us. rherd 
have been filed: rigbt? I mean, Ihat's about 0s 
simple as life 5 ~ .  And it sure blows away rht. 
oh, my go4 we're so confused argument. All YOU had 
to do k. follow your o m  SGAT definition. 

bel'? 

Mr. Alpen. 
,MR ALPERT: Thmk you. Chau Scon 

Commission. Prior C ~ C ~ S ~ O ~ S  of rhis commission on 
certain - ccmh irsues cmtainly laid to rest any 
posiible confusion, ifrhere could havc been any 
possible confusion. And I think that one thins that 
we had poinred out that I bclicve rhe AIJ did not 
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point out the flex conaact, pduon for -- to get 
relieffrom t h e  tiling requirement. Q w s t  and 
Empower (phonetic) had together gone to the FCC in 
another dockct, 8 perition for forbearance, w h a  we 
call rhe flex contmct docket- and we'xe pointed 
out the cite to that in our briefug - and rhere 
they vent  to argue ro the FCC that there should be e 
forbemnw of the norm4 pick and choose 
rcquirements; that companies likc TO e m r  into or 
need 10 enter into businwrto-busmess 
relationships, and the pick nnd choose mIt is 
m c h o w  conaumning. And our position bas alMys 
been h r  you don't ask for f o r b c m c c  &om a rule 
unless you h o w  there i5 a rule out thert the1 
precludes you horn doins whn ir is you want to do. 
And what is exactly -- what they've exactly done in 
rhis cast. as we've sboun, is all of rhcse flex 
Eonnacts. Qwen hiu ddcmniocd thcx  M 
busuic%-tc-busidas corrtracls flexibility. 
and they dank think they should be filed. But 
instead of uniting for rhe FCC co decide this, going 
to the FCC and =king them, uley did h And a 
they were being caught they wcnr in and nowthcy're 
asking for the FCC 10 soy, o b  it was okay. 

Level of detail. Basically whet Qwcx 
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has btea saying all along is, We c m  say something 
8s genenl as we will follow the act. and that's 
g o d  enough. When you tak about mcadrnenr 8, me 
amendment that U s  abut the team that - the 
an-si10 ~ i l r n ~  that will - r h ~  will come out, those 
arc very, vcry general pmvisions. Ihc mea is in 
these secrct a p t m e n u  And M hB been alluded to 
by the ohm a[ this table. unless you 5 9 c  some 
dclail there, yuu don? r d l y  know whnhu it's 
wonh exploring. You know, just hevhg an ondre 
provisioning MIU you don't h o w  whst ir c o s ,  you 
don? know what it entails. Butthe derail was in 
the aqrepmmr with Eschelon~ Tbe derail wa*, rherc, 
and they d ~ i d e d  not to file that If you 
their arymcnt lo it., logical extension, hey would 
never haveto file anything with you because UICy'VC 
got something general out thert. Andthe ALJ 
recognized that and specifcaUy rejemd rhar. 

Thai gm to h e  same se~yice; well, we 
gave tveryonc the same service. Now. scning aside 
me fin that apparently you defrauded the% CLECs 
when you told them you could do somerhiug special 
for them when you entered iofo rhese sgeements, 
apparently now you're sayins you cant do anything 
special forrhern So evetyone i s  Weatcd the same. 

. ..... . , . . . .  . ....... 
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But rhnt begs [he question. because thc CLEC who 
entered into an agreement to ger something special 
also gor the remedying hat goes With it; the 
enforreable agreement m come in and say. well. 
you're not doing it: you may be giving me the m e  
85 J o e  company, but it im't good enough; w e  have an 
agecrnent that you give me A plm, not just A; and 
so we have a r e m e .  W h e m  rhe other CLEC, I 
guess they're suck at looking at the webrite 
everyday and wing to figure out today what arc our 
rights, whaf are our -- you know, what is Qvmt 
going to do for us today, as opposed to btiw abic 
IO enter into an agrmtnr, II[] cnforceable 
agreement, a d  move on w th ings  like providing 
service to customers in rhc state of Minnesota and 
not having to figbt h u t  how rh@c going a, bc 
able to do char. 

The evidencc shows that thc only saugglc 
that uas in Qwest't's mind was how to violare the law 
and how not b get C S I J ~ ~ .  

I'm vying tn skip h u g h  some oEhis 
thar othcrs have zddrsccd so that -- They mlk 
abour the FCCs decision; char, again, aJI they bave 
to do is  put a general statcment on their website. 
I don't rhink that's what thc FCC s a d  Gmcrally 
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available doesn't mcgn you pur a gcneral - penmi 
statement of what you're willing to do on yow 
websire and mokc it availablc. Gcnenlly avdable 
I think means if you havc a specific apemenL you 
make it genenlly available to everyone by putting 
it on your wcbsjre. And we don't have anything -- I 
would stme lor h e  K C O ~  the evidence in thiJ 
case will establish that thcrc's not one of thc 
provisions That we have cmpkined abour in rhk 
case where &est did thnt. At most West made some 
of there documents - they handed out somo Pf [be= 
documents to some CLEO But nwe of ~ e s c  
provisions were ever generally available. So wen 
if you rake rhat interpretation From the FCC tbal 
that would somehow m e d  their requirements or *cy  
can meet the requireinem under the law for rhose 
spocific types of provisibtl~ in this specific type 
of way, thcy never did ir here. So it's n what-if 
situation. It doesn't spply fo my of the f& in 
thizpsrrlcular  case^ 

Thc FCC order does not address 
d4crimlwtion orhcrrhnn to say they're g p i m  ir. 
And Qwcst, I think, knew bar as well. 

The -- Qwest argues it goes to heir lack 
Of ?IrenS thin - rhat -- I'M ayiOg -- Jh sorry. 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
I 1  
12 
1.5 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

P q c  16 

1 apologirre. I'm e n g  to follow tach of rhe 
poinrs that Mr. Spivack made, and I'm hoving 
difieulry understanding my notes at some point. I 
think I coveted fiat. 

lolowledge thu hcy had to make these filings end 
that no wimess ever testified. We have evidence 
and there's an arrorney from Eschelon. Wc have the - 1 think it might be in pqgraph 94. But there's 
an Exhibit whew wc have wrrespondenca From this 
anorney From Eschrlon back to Qwest saying, Are yo( 
sure you wmt this language in here. words to that 
effecr; you h o w  rliarrhafs goins to requirc this 
IO be filed. At least that's the way i t 3  been 
inrerpretcd. Boom, thc language from Qwest wmes 
aut of the agrctsnenr 

We kwethe m l l  CLECs, as 
commisriolla --or Chair S C O ~  tw alludcd to, 
filing wm versions of the same document pqoning 
&at rhls is their complck stnlemcm barn an 
experienced company that knows how IO put trade 
secrct 01 conRdcntial OI something in Ihcre, and 
yet thcrc's this xcond w d o n  our them tha~ 
contains rht very provision that is of iotmcst to 
&a CLECs and b t  is bcing able ro opt inlo orher 

They say there was no evidence as lo the 
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agreuncnrs. And it's not just rhe h t  that -- 
There's some argdmt being made here that. well, 
his was an q c e m e n t  to do somrtbing In the hmuc. 
But as the A U  I &ink poinwd out, there's 
somahins to be said for knowing what you'ro poing 
ro be able 10 get in die future. You don't have to 
waste your cime and rc50ulcu in hying to 
accomplish bat 1 think the date in rhat mnuact 
where this provision, this abiliry to opt in was 
kind ofried into he AT&T InkrMmection wecinmr 
going into evergreen situs. which, as we all know 
from o d ~ u  dockeu, QwcEt was t a k i  the position 
that none of those provisicm would be available fur 
pick and c11oosc~ WeU. what better siaranon to be 
in for a -- especially for small cornpanics thadto 
say, Okay, now do I have to wait for ATBcT to 
renegotiarc his; we cm't afford to do this: or can 
I see what's availableh one of 13 other states 
wheresomeone may have a lrdy  nsgo[iarcd t h i s .  
mad we can opt into those. That gives than 
additional options that were not available to anyone 
clsc or her they didn'r know mi$t exis  out here 
that they could negotiate for themselves. 

We have thc - Mr. Fisher's testimony 
that he sFifjcally asked that it be put m 

I 
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believe Chair Scon broughr it up - M ' s  see here. 
I'm Wing TO find it. It might be one w n ?  -- 
128 I believe you --finding 128, referring to 
ExLibit226, I believe. You'vc got hat  
correspondence going back and forth. 

You've got,Ms. Padula and Mr. McMillin 
testifying they wem IO find out about this 5 M F  
they couldnt wen  find out the basics. 50 whcn you 
talk about something being generally available, when 
you go and askthem, you can? -- you gcr a Oar 
OUZ We're nottelling you; &ere's more specifics 
here; thw's more detail hne; we're nm going to 
tell you. 

You've got the division ofconrtacts. 
And there's evidence in here thatrhcrc were 
discussions going back saying, Well, you h o w .  we 
should split this up into contract A and cnnmn B 
becauso t h i s  mnc bay a monger likelihood of coming 

~ u g g l i n g  tbat Qwea went duough in i m s  of tkir 
obligarions under the act. 

dkcrimination pcr sc md that Qwert's position is 

determination rhst t h m  wx discrimidon per se. 

lishr than this onc. So that's the kind of 

We netto the discussion of 

rhc FCC roqrurCs an agreemevt-by-agremen1 
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Writidg, and hE vas speciEcally told, no, others 
might &ti$ others mighr be interested in it. 

C H A R  SCOTT: And Ihu --that puts 
MtLeod in a differmt position, in my mind at least, 
rhan Eschelon, ha [  -~ that alone. Because 1 don't 
view McLeod as being quite as much of a 
coconspirator in the sneakiness ac Eschelon ai leas1 
m paper appears IO have be en^ Do you think? 

M R ~  ALPERT: Chair Scotg Commisdoo, I'm 
not hpppy with eithcr company I mem, I understand 
what's been discused here; and L'm sure the 
questLon -Ill come up, well, then what do you do  
about it? And I gurs my respnse right now is 
let's deal with rhe bmk robber, and we'll d d  with 
the gemway driver and the lookom after this. But 
wc've all bccn very busy this summer, and we're 
trying to deal with r h k  right now. BUI - h d  we 
apprbciatr the level of coopaation rhar we havc 
received from those companies during this 
investigarion. 11 doesdt. in my mind, cornplrrely 
forgive tho conduct It did take two. An4 you 
know, you may find at the end ofthe day that it was 
a gun to their head But shm of a gun ID thcir 
head thew people knew what Qwst ' r  obligations 
were as well. and they h e w  [hat helpingthcm do 

P.:<BL 

1 don? -. Again. I don't tbink the FCC specifically 

Again, none of these provisions werc 
addrclpcd ~ point. 

generally availablc. AI mosr some things were 
pssscd out or ihcrc was word ofrnwrh ar you had h e  
publicly-fild amendments that had very link flesh 
on the bone. We're going to have Q procedure; we're 

they did, butnobody found out any mow detail. Why 
would anyone think that here was mything more out 
rhm? 'They would have expected 11 to bt filed. 

As MI. Spiv& said -- even admitred in 
his earllcr cornmtnrs. mar, you know, thcy filed chc 
agecmcnu herc. They're no1 available for pick nnd 
choow; but ai least, you know, They c w  bc used for 
negodation Well, W s  -- that's part o h e  
discnrninetion per se. They're not our there. 

dum, andrhcy can't negorim. If you don't know 
rhat Qum is tvtn offering dismunrs - I mean, if 
you listen b Ms. R k e  or Ms. McKennry; We don't 
offer discouna. Well, why would you go ask for 
onel ME. Rixe, can we :et a discdllrlr? We don't 
offer unt. Well,ht's IIOCUUL. .Qd ifthey h e w  
rhat these a p e m e n u  were out there, even ifthey 

soing to spree IO a pradurc. Well, rhey did and 

Peopk can't look ar them, companies can't look at 
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[has wa$ notthc right thing io do. 
CHAIR S C O m  Xre you  cornfombls 

reprclcnting IO the commission today thar the 
depamnent will tnke a look at the behavior of rhe 
CLECr involved here? 

fairly comfonabls. I'm gening the inrmedinte 
nod -- 

MR. ALPERT: 1 will cmtim it, bur rm 

CHAlR SCOTT: All right. 
MR. ALPERT - from my clicntthat WE 

CHxlR SCOTT: All right. All right. 
M R  ALPERT. Wc have Mr. Deanllardt and 

his tcrrimony r e p d i n g  his contacts wilh MI. Kcllcy 
From then U S WEST rcgarding the Covad a p m c n r  and 
whether it should m r i n  mnfidenlial or not. Keep 
in mind a couplc ofthese agreements don7 have 
centldentialiry proviriom. It was specifically 
agreed, ar lwr by the CLEC That i i  rhoddn'l be 
confidential; yct Q w a t  dedded that thcy would make 
it mch. And you noticed -You rernmbcr the bmle 
we had 
made public and whal wasn't p i n g  10 be made public 
dspire the positions ofthc CLEC. We have the 
EscheIon I d l a $  m d  we're talking aboui -and I 

Wlll. 

rhc o u u t  hue as w w41.m was going to be 
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companies had h v w n  what the m e  up-fronr costS 
wetv and if the other companies knew about the 10 
pacem discount not j ust for the uE.T-P lines, but 
acr055 the board and across not even Qwest's region 
but our ofregion, ifthey had known about these 
thiugs, there's got to be same companies out rherc 
That would have inquired furthm, would have 
negotiated fu&. Companies may have joined 
together in order to be able 10 come up with there 
voliune d iscom.  We don't know. Why? Many of 
thcse companies arc M longer around. and Qwest 
n e v e  made it public. 

A lot has chan2td in the last two years 
On h e  finmciai sinration ofthese companies and 
their abiliry to do thin+ Two years ago money wa! 
flowing. These companies may very well have been 
able to get into this market. Bur West decided to 
choose who thcy wantcd to do business with aad under 
what conditions. 

Wc dank think there h%s to be need of 

me. Qwst  Is confusing harm and fircriminalion 
Agdn, knowinp that you have M cnforccable right 
versus looking up yottr righu evcyday on the web i s  
worth qU;w a bit 

a d  sufferhg to be pmven in this particular 

mgF 82 

couldn'r rodny qtiaillify, at lest Ihey knew who1 the 
p u n d  lwlcs were. 

hnd I $uem the question th t  1 might ffik 
of,McLeod is: IfyoiI knew rhpt you w l d  gcr h i s  
s m c  volurnudiscount of 10 pacem by committing to 
FI 50 million in purchuses. u h y  wuld you ever ame 
to $450 million? Why wduld you ~- Why would you 
suck your cornpads neck out for an exrra300 
million i f y o u h e w  you wuldgetitfor 1507 Well. 
thcy didn't k o a  thcy could g o  il for 150 b e m c  
i r  wasn't filed. In faa, fhcds sormpondcncc 
in (bere -- I cm't recall rhe exnttnthibit -- 
where rhcy w m  nor happy about he fnP &hey 
couldn'r get mosr fwored d o n  mmtenr They 
wanted the b e t  of 011 worlds 8s well. 

Ioreigo policy IDO, arc you? 

cleirn thm's no discrimination just bccauule it w u  
nor available 14 opt in -- inio for pick and chmw, 
but we believe that  that3 not the cm. As 
heed .. As you'vz hcmd today AT&T klieves hat it 
could ha\c opred inb  iL Thcrc is resimony in m e  
record ofsome ofrhe disa irn in~ ln  seainst AT&T 
from AT&Ts U h c S  or tlrc wimrss fmm AT&r~ 

COMMISSIONWKOWL~DWYEk You're n d  ir 

MR ALPERT: So. Not t m b .  Again, they 
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As Mr. Win point out, other %ate 
corninisrim mn't confused nor are other RBOCs, 
ILECs. M any orher company. If you take a look at 
the commen?s hat wcre fded in rhat dockc?. and 
we - rhar's in our - i1'5 in our brief pointing 
out tbir docker, rhc FCC docker on declaratory 
iudgnent, Qw& w85 dons m its position. add 
they're dons in their position today afte the FCC 
and Judge Klein has issued its fmdings. 

Oncc atah, I would point out rhat 
evtryrhmg xems to flow through h e  Iaw and policy 
group. Wherher es retail+ whether it's wholesale, 
k all flaws up into one group where the decision 
making ~ u n s  to come OUI of. And we just don't see 
any change rbere. 
h a v ~  no idea w h m  she is, whether she's with an 
affiliate, wherhcr she's polng 10 be back ID~OITOW. 

CHAIR SCOTT: I'd Like rome rhoughts this 
afterwon on what to do about that 

M R .  ALPERT: About Ms. -- 
CHAIR SCOTT: The flow. The flow of 

McKeillvy may not be here. I 

information. 

rhc comments rhar Mr. Spivack was malm& Md I 
would be happ ro annver any questions that dte 

M R  ALERT: I rhmk that that addresses 
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Again, McLeod muy hnve been disaimimatcd in &is 
case baause they cauld have opted in for SI50 
million in roui purchases, not 450. 

even require UNE-Star, that you gcr LXE-Star to get 
the h v u n t .  7he erchelon agreement !&as a 
provision in rhcre rhar talks about UNE-Star, bur it 
doesn't qecifjwlly r q u k  it. But Ole McLcod one 
docs not mquirc rhat lhey get - thntdxy have to  
have LI3E-S- in order to get a discount 

But it boilr back dorm to 1 think what 
Commissioner Johnson said, if you dm'l knos about 
ir, how arc you tvcr going to Uy 10 melt rht 
prercquisircs? when asked hey won't tell. And. 
again, QwRt went out of their w a y  m disguise there 
deals. I mean, t h a t ' s  anorher  factor^ You b k e  a 
look at these IJNE-Star atytcmenh. Now whai's 
publicly fJed makes it look like I believe it was 
Eschelon had to p y  I behve  ir was S 10 million up 
h n r  and there wae -- mu know. thtr'e was thb 
SI50 million commimcnt over rhree years, aod thmc 
was this *called oonsuldng ;igmenr, etcetera. 
But what was not publicly fded w a  &ai they got a 
$10 million payment back to them. It cos1 than 
essentially zero- rfyou facrm in bin if o h m  

Thc McLccd agrecmcnS by the way, doesn't 

.̂ .___, . .. . , .- - 

1 
2 
2 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
I5 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

Shaddix & Asmiares (9>2)88&7687 (800)9522-0163 



Commijsion Proceedmg: - 197 Docker - IO121102 

1 
1 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
I J  
16 
17 
18 
19 
20 
21 
2: 
23 
24 
25 

P a p  8 

wrnmisrion h a s  

md then .x'li go fo W. Marker. 
CHAIR SCOTT: Questions of bb. .4lpcrt. 

COhGMSSlONER KOPPGUDRAYER: 1 -~ 
CHAIR SCOTT: Commirsioncr Koppendrayer. 
COh57SSIO.R KOPPENDTWYER: Cornmimion 

Smu. MI. Alps while you were ralklng 1 madc 
some n p ~ q  aod thrn I'd chance mr mind. and I'd 
make a different nore. Bur whet occurs t o  mc 
sinmg here Thio morning 4 iwrv.  when you look 
uoundthcrmm, parpithrrvegDncrmmcompan~'ro 
company and from - fmm your d c p m e n !  and from 
OUC depamnmt ID campany and around 'md amund. 
And if you weie m e  who had gmen hircd 
UM circlc that gam around, would you Re1 W 
morning that you we- d l y  being pild on' 

MR ALERT: (BmIhing noLC.) 
T'har'r - Thai's how I would reel if I - ir1 went 
LO work for Ihis company. I don't ihink - Ifirs 
piling on, i t a  lrgirimacc piling gn. 

be Danh Vada? 

was suppord to bc 

Qwcst in 

CO-WSSIONES =€LA: War thrl suppoxd IO 

MR ALERT:  Tout's - That's who1 ha1 

COMMISSIONER KOPPEKORAYER. I don't watch 
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much relevision, Y) i1 was lor1 on me. 
MR. ALPERT: 411 righr I can't speak - 

Obviously 85 J iawyer you -and we'vc acen rhis 
many dms,  that z l a 7 c r  toke posidms for irS 
client. And 1 w'r - I can't speakro. jou know, 
whalhcr you're piling on the legal t a m  for d i n g  
L c  position ofihis m p m y .  This company's 
positims have bccn prerty u n i h  thmugho~ and 
That's, you Imw, walt rill the absolute last 
gccond, till you're absoiuly p i r i v e l y  forad 
inso doing somclhing that you lolow YOU have IO do 
beforetlicy do iL Would I fccl unmy? Yes. and 
withgood cause. 

rhc --One of thc t h i n s  that happns quite oftm, 
and you probably scc it happen more n'sht now whtn 
cmpaignr zrc going on than you will rmy orhrr rum, 
and ihar is pmplc who are involvcd in povernrnmt. 
m other words politicims. are the people who beat 
up on govemmmt thc worst, and there's a l a a p  a lot 
of accusarions made. Bul the - all of the people 
that have come and gme end moved around in this 
room. I'm sure h a t  these folks over hm havepura 
ucmcndom amount of hours into how to prcsemthis 
CWZ and in thc p s t  have done that also. But it's 

COMMlSSIONER KOPPEhWRAER: Well, onc 
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never k e n  my experience hnc that you or M5. pliri 
(sic) have ever hnd to sit back and feel like you 
bok second fiddle, so to speak. You workjuu as 
diligently and just as hard and present yourcase 
ju r i  as ndequatcly as anyone clse. So -- And I 
comoiimem you for - and your department for 
bringing this to the commission's auenrim. But 
whilc we all sit here and pile on the bad guy. nut 
rherc &e the ratepayers and rhe shareholders of - 
rhar are going to be 3ffcctcd. And my question IS. 

l fwe  :Q to a penalty phasc and a remedy phase of 
this, you for rhc department and MS. Prhi [sit) for 
thc dcparnnent will probably b s  the same people who 
will sir md hake c b m e m  back and fonh on whnr 
thc rmtdisr ought to be. And thc big kahuna in the 
m m  rodq is not @fir; it's the govemrnem, 
bccauze ulrimatdy we have die biggest $ti& and 
have -can d e  the b i z &  impact. 

So haw do you and I m p  back from h i s  
today a d  rhen say, Okay, now all this has been done 
and all th is h a  c e d  n lot of work and shown 
what you suspccrd to be me if that's the casc? 
How do we step tack hxn that and say, Now how do we 
firly &et the ratepaycts in Minnesota7 And 
that's ping to he tough. I llunk IC$ the iougnest 
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document I'm CVU -- rhs rwghesi docket rlve ever 
loaked at md said, Now you have ro i i z m  out what 
to do to m a w  fairly affen the ratepayers, 
incltidingthose of @vest. 

MR ALPERT: Chair Scoq Commirrimer 
Koppnrlraym, I hapc to be courinumg dd in t h i s  e- 
in the second phase. And you will notice rhar die 
d c p m s a t  did nor come dawn wirh rpccific 
x:commtndanons. It r ewg ized  as Judge Klein did, 
that money done will noT do it Before we stun 
throwing oly you know, we zcc fhiq we need this. 
we need thaL we were hoping h r  some direaim from 
the commissloo as to - as w what the commiuion 
sces. You're sittin: up there. You see Qwest in 
all ofrheso dockeu. I x c  rhem in a limited 
number. although quite B few dockers. There's CLECs 
thnt have been affccred, rhar will be affcctd. 
There are ratepayers in general. Thcrr are 
shareholders. There arc cmpioyess out there thal 
we're very concerned about as WPU. And this is a 
complicated docKeL It is sa inter - inexplicably 
inremined wid, the 271 initiative that thii is 

finding here related to that. 
pm oftho rccmd io 271. are specific 

So f can't ell you right now thar I have 

23 (Pages 86 10 89) 
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I leave that m others. But hat 's  whn rhey have 

If  cy mer the criteria, hey  should g d  ir. But 
whar they'vc done here k try to subvert that whole 
procesc. h d ,  you know, in rhe shm term somebody 
charging 15 cent$ a gallon for gas is ID the benefit 
of ratepaytts in tho shon term. But if thc true 
cost of gas is a buck and a halZ in the long term 
n4 one will be around bur the ody - the me 
s w i v o r ~  And @est here is "yhgu, dewmine, 
you know. who will thesurvivors be. Anditsnot a 
m c  level playiug field. We'rc here Lo have 
compttition, at lem attempt to have competinan; 

io meet And if bey meet it, rhen they should - 
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a final ~ S I Y U  fa you har we m not going to be 
sg~nizingaswcll. I lhinkthnoncolrhethings 
you nced to do is be camforlabie in your Dun minds 
us what can you do, and ihcn you can ihen m w c  on to 
whm should you do. h d  ii'snot going IO be M 

raJL You've micd lime and rlme again zo set 
ban to conform. and ii hasn't woRed So the 
simple solutions m n ' l  thee. Thc money is 50 
gmt,  and I'm nordkingjustaboritpolential 
penalties 1 mean. I'm lalkingabourlhe inicrWr 
in Qweri --that Qwmt k. Thc rnonzy out them i s  
so mmendous rhar money alone will nor dctcr. 
Thsy'x willing to spend whatever they want or have 
ID. 

COUMISSIOMRKOPPENDRAYER: Burrhat g w  
rn a couple of t h m s  i t a t  I 
hat is hat 27 I may well bc a tremendous benefit to 
mcpayur in Minnesok ~ustomers in Minneme I t  
may or may mt b c ~  Theirony of somcofu'hat wc 
haw in front of us today in Q'rtsf's -. Qw~I for 
271 may well have benditcd mepayyen. Ln o b w  
words. I'm s u m  it's occumd w you, unlcsS I'm 
thin!+ h L vpcuum, but UOICPI Qwcst - and thc 
npht OT vnbng is 10 bc decided but Eschelon and 
McLend a d  others' cuslbmers bmEfirfd by fhc de& 

thinking aboui: and disagree with yoq and I - and I'm probably 
rheorinn_e on sotnething rbat you aren't lookinp, at 
the same way. But what - whar I'm saying is  HT 
have io make OLU dccuion based on its Impact onthe 
&payers ofMinnesota, b w d  on what Qwcsr was 
supposed to do statutorily. did they do it or didn't 
they do it and what should the penalry be. And a 
lor of whd I hard  this morning is how egegiouly 
somebody may or may not have been hvrs but it's not 
quanhfiable. To me - and tell me ifI'm fight 61 
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w o n 5  - I set rhm aside a d  1 say, no, did they 
follow the law 01 didn?thsy? And ifthey didn'L 
thm what should the penalty be? Not w M e r  
Eschelon or M c h d  bencfired greercrihan SIC1 or 
AT&T. Bccausc ifwc 80 there, that'!, la-la land 

that Minnesota ScaNte 257.462 sas out eighr 01 

MR. ALPERT: Chalr Scoo Commisrivner 
Koppcddrayer, J gum the only way 1 can say it is 

nine ffluria that rbc commkaion must look 81 in 
d e r  to cvaluate what penaldes -- P least 
monetary pcnnlties undrr that portion of the s m t e  
erc appmpriae. And you may decide ordic 
commissicn may decide z a whole after delibcntioD 
Zhat dams-cr to orher CLECs is nor quantifjable and, 
therefore, you will not use char uitslia as part of 
your determimiion. But nor all of the cnttt ia 
have IO bc met. Its just that by a prepmdcmce 
of the evidence QI the mater weight of the 
cvidmce say3 rhot p e ~ l t i e ~  an appro+atc in a 

P3gc9I 

that rhq made. Had rhcy had to offci IO permT 
discount ro everybody in their whdc fooqmnt and 
everybody that compcccd in rhcir whole footprb ir 
probably would have n e w r  have been oflend and, 
hence. nobody would have benefited NOW. that 
doesn't makc it r i a t  at all. BUI what I heard a 
lor of comments thk morning IS haw - how CLECs 
W C ~ C  d'sadvanraged by not being able IO compete and 
how CusIomen then were disadviultaxed b y  not being 
able 10 compete. And we mys BUT 1fs no1 
quantifiable. sb i f i b n o t  qumdfiBble,Ihcn W e  
have to look at the flip side and say, Well. the 
advantage 01 disadvantuse to cusromcn. we have to 
5ct bor aside because if we c a ' r  qmtify  ir, we 
can't quannfy h e  benefib either. 

MR. ALPERT chair Scott, Com'rsioner 
Koppcndmyu, 1 s e s s  the only thing I can say just 
in d o n  -- l'rn sure Dr. Fagcrlund could come io a w l  
ralk for houc on economics - the Uniltd States 
Congress, in eaactiug U e  J996aclccom acL decided 
rhix if an RBOC met its I4-pohr checklist and i t  
was in the best jnkrO0l -- &e public inter&, 
thea they could gei back into thc long-dismce 
markct. Now, whctber there's a m e  economic 
advamage m rhe rarepqm or nof I leave ihae - 
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rapm ': I' 

md Q w m  bas indicated it daernt ux.t i< 
COMMISSIONF? KOPPENUKAkTR: T don't 

.. . 
panicular Gaunt. 

We believe 1 ne depamnrm'sposjffon I! 

I: IS that as monetary penaltie& concerned, thcrc's 
more than enough evidence in hi* mod for m u h u m  
penalties on each of the violations m lhis 
particular case. Now. there may h a dispute as to 

%. . _- ~ ~ ... F 
24 (Pagu 90 ro 93) 

Shaddix & ASSOChES (952)888-7687 (800)952-0163 



Commission Proceedes - 197 Docker - 10RlI02 

PVSU% 

quanritisblc, I think that here  are two issues. 
Some of m a  are, In ha, one of the easiest 
things to calculate js to look at way - every 
purclme that a CLEC madt operatjng 
apply LO percent across rhe board. I mcM, hais  a 
very quanti - quantifiable damage. And, I mean, 
thar is somerhing that3 blxk and wbize; that Qwesl 
has the information They h o w  the mount of money 
thnt thcy receive €-om every sin& CLEC sirtiig 
h e x  and evcry single CLEC in Mhn=oia. Sa that i$ 
somellriop that's c~s i ly  q~~anrifiable. %me arhcr 
things are more difficult 

rhou9t w a s  we 90 IO Mr. Mmker, and then KC give 
&e51 Ibc lan say on this first issue; and rhm we 
rake w lunch bm&, come back and talk remcdics. 
Is thet all right wirh everybody? 

Minnesota and 

CHAIR SCOTT: All right Leis -My 

COMWISSIONERREH,4: Sounds god  tome. 
CHAIR SCOTT: I5 that dl right? 
All ne& Mr. Mmker. 
,MR. M4lUSk Mr. Chair, Cornminionen, 

rhankyou. rii be brisf. OW invoivmcnt 
this dmket has hem llmjred to commenting ofi Ihe 
applinbillry -. on rhc appplicahh fJing smdard 
for this commission. Unlike the other pame9 81 

I 
2 
3 
4 
5 
6 
7 
8 
9 

I O  
I I  
12 
I 3  
14 
15 
16 
I? 
18 
19 
20 
21 
22 
23 
24 
25 

1 
'' 

I 
I 
: 

I 

: 

; 

! 

P a 9  94 

how many of ihose are or rhc number of days Bur in 
t m s  o€- you know, tllerc may k I dispue- But 
in t a m s  of is thae enough widenm Tor UIc 
maximum, which i s  only 510,000 per day per 
violation, we belime Ihalrherc is. Bug again, 
you mw decide that you're baing ii on c d i n  
criteria in rhc S U I N ~ C .  and other commissioners may 
decidethm othercriteria aresuWciem. 

hmrd the same ds I did: thaf MCI and AT&T when 
thcy're asked. All righi w you're hum&; fo what 
wrcnr IS Eschelon and Y c h d  culpble and huw 
&odd thcy be af€ccled i n  his, and thty don't writ 
totakeaposition. 

MF~ ALPERR Chair SFOR, Commlnioner 

COMMISSIONER KOPPENDUYER: And you dr 

pa;e97 

rhe table, we wmc no( hvolvcd in the dcvelopmeni 
of rhe factual recard in rhir Ewe. 

findings and conclusions of the ALJ and bctin.c thcy 
should be adopted by this canmission. 

CHAIR SCOTT. Any plans fram the attorney 
gedcrll in this docket moving fornerd? 

MR. MARKER: The attorney peneral IS 
m a i n l y  inretesred in rhc next phssa of this c8sc 
and what that mcm$ a7 far 85 resoludon of the 
rend?  issue I think he's iaresred in tht ALTs 
comments that a resolurlon bc bsn -be motive and 
beneficial IO ratepayers. But keyand ha1 I caut 
be specific. 

W i g  about an mtieuSt action? 

hinking about an antimust action. 

questions for MI Mark=? 

With that cava \  we do support rbe 

CHAR SCOTT: CKII you tell us ifhe's 

MR. MARKER 1 cannol tell you if he's 

CHAIR SCOTT. AU right, Any O I h t r  

C O M S S J O ~  REHA: 1'11 go ahcad - 
CHAR SCOTE Cornisrimer ReL. 
COMMISSIONER REIIA! - and ask a 

quesuon. i f1  ~ ~ u l d .  Tbcrc were all sorts of 
m o r s  flymg around last week thar rhcre was some 

Koppendrayer. I rhink -- 
COMMlSSlONER KOPPENDRAYER; T i W S  - 

i 
. 

. 

'. 

! 

Thar's rroublingto me. 

subject. 
4cR. ALERT: I lhink it's -- I lhink h'r 

difftculi to ask anyonc &Ou rhc posirion hut 
dlcy'rc not going m bc able IO take. I m m .  it's 
onc thing lo ask &m, you know, Docr your c m n p y  
have B formal p i n o n ;  whpr are you going 10 do 

COMMLSSIONER IOHNSDN: Thnrs mothti 
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about this? It5 anorhcr thing to comment about 
whar others should possibly do A 5  indicsrcd, My 
damages that c particular CLEC may hnve fw the 
conduct hcrc may or may rrcn relate 10 rhc indtvidud 
CLEC. Should the CLEC diszorge - be disgorled of 
thc uolmful profits t h y  made DT Ihc UnlJdUl 
redunions? I mean, I don? know. We're - Wc will 
continue with our invesdgadon, and we will lwk at 
rhat md certainly accept 01 I lcm conrider 
whar'o approprim tn thacr pnrricular ws. 

1 don't disagrr with your badc p m k c  
that somiimcs it taltcstwo. To whnt degree ir mok 
w o  or rhe ovawhelmins powm a i  one in rhesc 
partkular E& m y  be for y w  to decide raolhcr 
day. bur wc'vc: been c o n c c o m  on the main aclor. 

COMMISSIONER KOPPENDRnYER; I apprcdd 
your comments b a r n  I have to k r e  his ouL 

CH41R SCOTI: L d s  go to Mr. Marker. 
MS LEHR: Could I j u t  rcrpond? 
CHAIR SCOTT: QuicWy~ But I want to - 
MS. LEHRr I'm sorry. ljUn W wmn 

everybody or& to calk 

clarify m e t h i n g  h r  I said brfarc that may - 
Commissioner Koppendraycr may nM have hcard or - 
With rcspect IO commenting on damagen rhar BIC 
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kind of wrrlerncnt agrecmeni bawccn ~ h c  attomy 
gama! and Qwert. And I was just wonderim, maybe 
you should satisfy thin audience a5 to whal's going 
an there. 

LlR. IVlARKER Mr. Chair. Commissioner 
Reha, there h a s  not. been a smlemcm agreement 
b m z m  ihe aftomey genCnl and @vest. There H= a 
medianon session on Friday bewetn the government 
agencies and Qwest hat was PUT togetha after @'est 
made conmct wilh h e  aitomsy gencral ro discus 
the c s e .  Beyond thar 1 don't think I'm at liberty 
to conunm on the mediation, except to say it did 
nor xsuh in rcsolution. So here we are. 

COMMISSIONER R E M .  Thark you. 
CHAIR SCOTT: All rinht. Let's give 

Qwest the 6 d  word then on the mathr of approving 
the A L J ' S  repan. 

Mr. Topp. 
M R  TOPP I guess would h be pss ih le  

to have a couple of minutes? We've had a numbn of 
tbingr that have been s u e d ;  aod if WE codd have a 
couple of minutes befox putting in our rcrponse. 
I'd really appreciate r h a ~  

couple of minutes and we stay here? 
CHAIR SCOTT: All n'ghr. Shall we Lake a 
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MR TOPP~ That would be grear. 
C W  SCOTT: All right. $0 let'sjust 

hang OUI while Qwestgathsrs its ihcughl. 
(Whereupon. a recess wag held fmm 
11-5s a.m. to 12:03p.m.) 
CHAIR SCOTT: All  rishht f o b .  Ids 

gather back rozether hem. And we'll go ro Qwest 
~ r .  ropp~ 
MR. TOPP: Thank you, Chair ScM. 1 

think, you know, there are a numbcr of things hat 
have been raised in the comc of &Is groceedh~,  
and - or in tbe muse ofhia hcaring. And rather 
than go thrwgh detail by derail with respect u) 
hose allegarions !ha1 havc been raiwd, you know, 
cmin ly  we've got disagreements regardin: where 
the line is drawn 
We've takcn legal pmitions, and we --that WL: !hink 
arc approprjare based on the law; and we think, you 
bow, b t  this really nceds TO be lwked at in the 
C O ~ I ~ C X ~  of rho very serious remedics that have been 
raised in the course of lhis pmxu. And w e  -- 
It% been o e c e s s q  for us to ~ a i s ~  those positions 
I a part of this. And wt don'r rhjnk hat it'$ 
appmpriarc far rbe camunission - or we don't si 
rhm tbc commivrion shwld look at  us in an 

to our obligation IO ffle. 

.... " ~ I -- 
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unfavwable light for UYing m defend a procctding 
that has been brought against us G r h  rhesc 
significant issum in h n t  of US. 

You know, in panicular, some ofrhe 
facts that ~- or dleptions that Mr. Alpen has 
raised just simply aren't corn We did not have 
the right people involved in making the decisions as 
IO whether to file or mat at the time that these 
agpzrnenrs were entered into. The  policy and law 
gioup was nor a part ofrhzt process. Yo0 will nor 
see evidenct in the record with respect to rhe major 
aSrsementsat issue here ha1 irwas. The right 
peoplc are involved now. This is an issue that 
we're very GO-cd abo* we're 0lk;nS appropriate 
steps ID dcal with. and we think that the commission 
will be able to see that we are doing so on a 
going-foorrvard basis. 

that wc - we adjajbum for lunch, and then w t  come 
back for the aftmoon and take up the 
remedy/pmlty phase. Is that all right with 
e v a y b d y ?  

consider adopting the findings beforc moving on to 

CHAR SCOTT: All n'ghr My thought i s  

Yes Mr. Alpen. 
MR. ALPDT: Is the comrnission ping w 
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the nartphax? 

hat. Da w t  wanrro do that or do WL? want to just 

COMMISSIONER REKA: I think - 
CHAIR SCOTT: - 80 cithuwry. 
COMMISSIONER REHA: -since we -~ sin- 

CHAIR SCOTT: Your mike. 
COMMISSIONER REHA: Sinco we b i b a t e d  

it, 1 wouldn't be opposed IO continuing that 
bifurcation, in orbtraords. decidiqn on whnher or 
nor to adopt the ALJ3  repon. a i th  or withour 
modification. and then go IO the second phase. 1 
think it would be cleaner in that r q e c r .  

CHAIR SCOTT Ycah, I don't know about 

go to !he D ~ X I  phase? 1 could -- 

we bifircated -- 

CHAIR SCOTT: TbYs fme. 
C0,MMISSIOhER JEW: And 1, you know. 

CHAIR SCOTT: Is - 
COMMISSlOhERREHA: -. I'm .- 
CHAR SCOTT: -- hat a motion? 
COMMISSI~ER REHA: I)a we necd 0 mono: 

and - 

here? 
CHAIR S C O P .  I would pts -- 
coMM[sSlom REHA: I think - 

.. . - . -_ . . . , . - ., . 
26 (Pages998 to 101) 

Shaddix & Associam {952)888-7687 (8w)9524163 



I 
2 
3 
4 
5 
6 
7 

9 
10 
I 1  
I2 
13 
14 
15 
16 
17 
IS 
19 
20 
21 
22 
23 
24 
25 

a 

PngC 102 

C H A t R  SCOTT: -we do. 
C0?4MISSIONER REHA. -- it's pan of t h e  

chair's c d l  on the procedure here. But that's my 
opjnjan. I don't know ifthc orher commissioners 
agree with me on thar - 

COMIvlISSIOhTR JOHNSON: Sure. 
COMMISSIONER REHA: -- or not. 
CHAIR SCOTT: That's fine with me. We 

car vote oo this. the adoption issue, and then move 
into ihe next phuc. 

prcpared necernarily to adopr the ALJ's report right 
now wirhout somc dclibcration among us. But I'm 
just talking a b u t  the procedure of bifurcating our 
decisionmilking process. 

Here's my deliberation: Lev$ ddop thc ALJ report. 

things 1 wmrro sa.y -- 

COMMISSIONFR REHA: Well, 1 uam't 

C W R  SCOTT: Thc prmedurc is fine. 

COMMISSIONER REHA: Well, I have some 

CHAIR SCOTT: Go ahead. 
COMMTSSIONER REHA: -- but 1 -maybe w( 

should take our lunch break and then come back 
and -- 

lunch? Okay. 
CHAIR SCOTT: Do you want to do it afler 
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COMMISSIONER REHA --decide if. 
CHAIR SCOTT: Let's do chat. Wc'll do 

it. So ihe f i-sr thin: the cammission will do b 
cako up thc issue of whethcr or not to adopt the A U  
report Then we'll move inro remedieslpenaltier. 

rernedies/penaitius? I've been writing dorm ming 
E, people hayle been saying them just to thinlc rbom 
for rhe a h o w .  I've heard people talk about 
pun+ in process place f w  monitoring andior 
aumring interconnectioa agreemenr nqodariws.  
I've heard ~- I -. My s e n e  is that we need to think 
about whether the agcements in qutsrion have to be 
made available again lor a period of Line equal m 
the anginal tern. I tbink mor we nccd IO talk 
a b u t  the mount  oPrhe penalry and maybe doing 
somcrhh ueative with hat  penalty. Instead of 
making a penalty payable to he general find, m q b e  
it's apenalry that somehow is paid by @est throu@ 
discouns IO CLECs or -- You h o w ,  here's some - 
somerhin: -- \YE do sornezhing with rhe money thm 
benefru &e rclcrommunications bdustrp k t c a d  of 
sticking ir into rhe general fund. The dqmmenr 
looking ai  b e  conduct of the C E C s  involved here 1 
think i s  comechiin That ha5 come up and WC'W 

Could I just share D few thougbrs on tbe 

1 
z 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
IS 
16 
17 
18 
19 
20 
21 
22 
23 
24 
15 

wimn down. And I think that we need to talk 
about nDnmonctary ranedxs. For example, I'd like 
to hear from people about w-thdrawing the 
c ~ r d f i ~ a t e  of authority arrd making it conditionol 
for aperiod ortime 50 that mayk Qwt51  goes our 
and finds new ownm for us here in Mmesora. 
M a y h  we conclude that Qwesr isn't the company for 
us. 

But I jw.7 -- I thought I'd at lens jus  
kind of put same things oot there. The departrnmr 
talked about guidance. Nobody was very spcci6c in 
terms ofwhat  we we= soing w talk about this 
afkrnoon, but that at least givts u something to 
stari ofIon. But we'll 5tart first with the matter 
of wh& m adopt he fmdings. So Iet's come 
bock - what - should we make il I:OO? 

COMMlSSIONER REHA: Sounds goad. 
CHAIR SCOTT: Lcr's wme back ar 1:OO 

(Whcrcupoh a rccess was held from 
12:lOp.m. to 1.03 p.rn.1 

then. 

WIR scorn: AU n'pht, folks. iers 
come bck  together afler our lunch break. And the 
commission will dcliberntc whether or not IO d p p t  
&e U s  npfl in Its entmty or eirh 
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mdihat ions .  

commissiooa? 

euess !']I .. 

Though on thar boom m y  fellow 

COMMISSIONER REHA: Woll, JVT Chair, I 

CHAIR SCOTT: Commissioner Reha. 
COMMISSIONER REHA: -- I'll s u n .  And 

I've been mulling this over in my htod a Lirtlc bit 
over lunch. And when Qwui indicnus that this is P 
jsme ofwhere do we dnw the line and .- and 
that - thai brings to mind ro mc the accountant who 
advises his client aith respect to the IRS that you 
should aJwayx inreqxet tbe regulations or the law 
Lo a manner rhar most favors thc company; and by 
doing so you bear the risk of when the IRS would 
decide that your iuferpretarim is wrong you am 
Liable for the disputed nx as w d  as the penalties 
rho1 00 along with it. And SQ, thertfore, I think 
the company t&cs a risk by fitidding that h e .  And 
in some cases when drat line Is Lxaded and there is 
very little intcrpmation m - interprctarion char 
suppons the way you've drawn he l i e ,  h r  vou can 

perhaps even criminal violanom ofthe law. Aod 
I'm not suggesting thar chefs rhe case in this .- 

also bc liable for more serious penalties and 

I 
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in thk matter, but I fink i0 a risky shategy 
that the company is taking by always interpreting 
where to draw that line. 11's like waking a tight 
rope; and if thmb my way that doubt can be 
impugned, rhm i1 should always bc krerpreted in 
the favor ofthe company. Thaes fine if that's the 
srrategy you want to uke; but rhen wheo rhe body 
thnt is responsible for making rhe decisions decides 
(hen rhat your ulterprcmion i s  w o n &  you bear 
the - you bear the penalties ihaI go dong with 
that interpmrion and -- and h e n  wennully the 
court. if you wish to challenge it further and allow 
the c o w  to take a look 11 it. 

So 1 don't b e p d g e  Qwest for always 
trying to fight w h m  to draw that line. lt'sjust 
that when thd Line is drawn incorrecrly thar you 
acccpr the p d t i e s  that come Nith thar decision. 
And in this &of accounting scwdals and corporate 
ethical  issues, I'm sure that there wr~  plenty of 
accountants with some ofthe large companies our 
there that - that thought that the way ihq' were 
inrsrpaibg the application ofthe accsunhg 
principles had m m c  basis in interpretation; Md 
we're scting now that they crossed over the line on 
rho% calls. and we're seeing whar happens in &at 
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circumstance. 

amount of h u &  it's my view that maybe it is an 
issue of where do you draw the line; md in rhis 
case Qweit is wmng m where rhey &or rhe line uith 
respect u, cach of the3c agreemmrs and whether or 
not they constirutad interconnection agrmmcms that 
should have been Wed wirh thc c o r n i s i o n .  1 think 
the stonu - and the FCC agreed that the SlarUIe 
is what the SIBNTC =?is; rhat where hc rc  is 40 
ongoing obligaiion pertainhg LO W E 3  and otber 
wrvices and nlx, dispurc rrsolurion and escalation 
provisions that you take a look at it on a 
case-by-case basis md - -  and if they're 
interconnection ageemenu, rhey nmd LQ bC tiled. 

Ah, 1 thmk be FCC dearly stared in 
irs guidance that, We believe that the siate 
comrnisionsshwld be responsible for applying in 
rhe fnst insmce stmtaly intapremian be set 
forth today 10 the t m 5  and ccmditions dsptcifu 
agreements. Inde4  wc believe this ia consistent 
njtb the s v u m  of Section 252, whicb vesm In 
the iratcs rhe authrmty co conduct fact-hrensive 
determinations rekrinE LO iotoronncctio~l 
ayemenu. And I think that's ciacrly whm ALJ 

So. Mr. Chair, giving this an incredjble 
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Klein did. 11 WBF a very fact-intensive pmceeding. 
He made speciirc findings of fact. He made specific 
conclmions of law. He decided where rhe linc 
Ehould be drawn witb respect to these provisiom. 
And - And, io my view, Mr. Chair, the line is drawn 
in the favor of competition. 

And to address sonu of the concerns that 
my colleague, Cammissloner Koppendmyer. has 
indicale4 with respect to the public intmsl and 
consurnerr and so fonh,Irhinkinthe Ian. O m a  
level playing field Mth respect to competition is 
in h e  long-term besr interest of the consumer 
because only hen will the consumer be able to 
benefit born that competi<on And agreements thai 
favor one competitor a b v e  orher compcrimrs is not 
that level plnyiq field. And so I think the -- the 
iparergood ofthegeneral public With respect IO 
maybc .a small ponbn of the publls that may have 
tempmady been able m benefit Born a 5w~ecrhea11 
deal is the d i d o n  that we should be emphasizing. 

adopting lhe fmdings of fact, conclusions of 
law of tbt admlnjstrative lawjidst. And I 
believe that Judge Klein did do a 
i n t e r c o ~ c a ' o r t a ~ R a e n t - b y - i n t e ~ ~ c ~ o ~  

And so: wlth that I would he in favor of 
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agreemedl nnalysts of cvery one of the 
inrercmeaion qmmmfs rhac it was faced. And, 
in fact the whola repon js organkd in that 
fashim; and I think he did a very thorough job. 

Reha. Let me a%k you, Commissioner Rehq would you 
add ihe s u e  stntutory cirm w well? That's Roman 
Numeral IB. StaFT?eors ir u~ on Daze IO .  Thc W 

CHAIR SCOTT: Tnnnkyou, Commissioner 

. . -  
c i w  09 and 121 - 

COMMISSIONER WIU: Rinhr. ~ ~~~. ~ 

CHAIR SCOTT: -_ In thc in&ducrion, but 
then he dcesn't in his conclusions in rcrms of 
violations. 

COMMISSIONER REHA: Yeah 
CHAIR SCOTT: Would you add those? 
COMMISSIONER REHA: I think it 

cenainly -- His flodings and conclusions BIT 
consisrent with thc state statures. 

CHAIXSCOTT: Yeah. 
COMMISSIONERREHA: I agree. 
CEiAIKXOTT: Okay. 
COMMISSIONER REHA: So, yes - yes, 

Mr. Chair, 1 ibink thar could be c d l y  added a5 
a rnodificarion. 

CHAIR SCOTT: All righr. Any otha 
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M X  MENDOZA: Thai were no1 rncluded in 
our complaint? 

COMMISSIONER JOINSON: Whr 
M R  MENDOZA. Can I c o m l t  with counsel 

for a minufe on that one? 
Mr, Chair, Commissiofier John$on, I guess 

the bonom line is that were nor sure. Thcrc was 
npparcmly -- I was not m the room when this w s  
brought up, bur dunns the 1371 hearkg there \yap 
apparcdy somc allusion 'to another agreement rhar 
possibly may invalve Covad. Obviously we will rake 
a look at char. I believe that was all stared ar a 
poblic hearing. 1 don't think it was covered by my 
d e  secrzt exception or nor. Bul the bonorn line 
is that we don't know. We've been rold, I believe, 
by the company that there arcn'i anymore; and u'c'rc 
also not awnre wherber there may be my agrecrnenrs 
in other staies that could -- 

COMMISSIONER JOHNSON: I appreciate hat. 
JMR. MEND024: -- affect CLECs in 

&hu~uog. So the answer, I gum& is we don't 
know. 

COMM[SSIONER JOHNSON: 'Ihank you 
And with that 1 pcss b my answer, 

Mr. Chair. I fully SUppo~t thc U s  r e v .  

p a g  110 

cnmmenis, zhouzhk, deliberaiionD 

rhar I was in  the roam when Audrey McKenney 
tesnfied, and JLYlge Kein sot it righ Her 
testimony was flip, sarcastic. cvasive. And h a  
restimony about being ablc to afford 50 million 
buckslikenothing wasjustthat flipandjustthrn 
sarcasnc And I think tk deposition transcript, 
ofcourse. doesn'c really do itju5tice becau% it 
can't prcscni 111. wne and the demeanor of the 
witnern, but it truly was that flip. 

A n y  orher rhoughu? 
COMMISSIONER JOHNSOE;: Well, h k  Chair - 
C t M R  SCOTT. Commissioner 1oh11son~ 
COMMISSIO?ER JOHNSON: --I fcel exactly 

The --The onc thin: Pd like to say is 

the way that apparently you do and Commissioner 
Reha. I think the judge dld an enccllcnt job. Bur 
even -. I mean, he did P fincjob and brought this 
P I I  IO ligtn Of comc I wm'r awwe of any of 
rh is~  But ;I rmlly both- rnc IhaI w ' v e  been 
siuing here for years vying fo piomare 
competition, q i n z  m -10 open th is  whole syncrn 
up 10 cornperidon, and ha people m working 
behind our back making secret deals. I m a ,  it 
jut - just isn't righi. And rm tcally upset with 
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CHAIR SCOTT; Any o d m  rhoughts before 

Commirsioper Reha, do you have a motion 

COMMISSIONER REHA: 1'11 m o n  --Is there 

COIVIMISSIONER IOHNSOX: Yeah. there is. 
COMMlSS[ONER REHA: What page? 
COMMISSlONERJO€IN50N: 9, IO, and 11. 
COMMISSIONER REHA: I guess I will move 

we voce? 

in mind7 

a spcciilc d&iod option on that? 

option J ( A Q )  wtrh thc amendment including thr: 
yare law d o n .  

CHAIR SCOTT: Okay. That's faif enough. 
Is rhar good mough. Pckr? All right. 
Thmk you, Conrmissioncr Reha. 
You've hemd the motion. Any further 

MS. HAUMMEL. Mr. Chair. 
CHAIRSCOTT Yeah 
MS~ FUMMEL Pahaps y w  could clarify 

for the record which secdoar of alate law you're ~- 
MR. O'GRADY: Page LO. 

COMMlSSIONER REHA: Page I O .  Sure. 
CHAIR SCOTT: Tl~ere's three dthem 

discussion of the morion? 

MS. HAMME: -you're findig. 

Page 111 

che mmpaty for doing rhir. Hopefully h isn'tsome 
of our people from Minnesota thu am doing thir; 
that they+ve goncn the direction from dswhere. 
Buf i t ' s  really devastaring to me rhaf this is what 
it's mmc to. Fortunately, it wns bmghr om by 
Desktop or -- and thc depamncnt lookins into if. 
And so I wholchcnrrcdly a p e  ma1 we Qkc rhe A L P 3  
position on his. bo* stah and fedcml. 

And I just have one more quadm.  1 
know WE'E in this mode, bur could 1 askTony or 
someone - 

CHAIR SCOT7: Yeah. 
COhlMlSSIONER JOHNSON: - a  queshn? 

Are ihcre still my ofrhcw ageemene ongoing? I 
realize thm *'we becn through all thjs, but -- 

CHAIR SCOTT: You rnm are rhcrc ~ [ h a  
agrccmcm besick5 fhesc? 

COMMISSIONER JOHNSOP;: YCS. 
MR. MEh'lWiX: bfr chair, Commlssionw 

Johmon, are you tdlcingabout wheUm ibt 
agremenis that wclz raised in OUT complaint -- 

COMhUSSIONER IOHNSON: Both really. 
MR. MENDOZk -art they still- 
COMMISSIONER JOHNSON! Do we know ofm! 

others rhar are still angaing in light of all rbi? 

. . . . 
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CbMMISSIOKER REHA: .- MI. Chair. 
CHAIR SCOTT. All right. So it's 237.09; 

MR. BROWN i (b), 1 (e) OIL that, hawing 
237.121. subdivision 5.237~60, subdivtsion 3. 

and hkn t i ona l IV?  

P g c  114 I 
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CHAIR SCOTT: And I@), 2(c). 
COMMISSIONER k7XH.A. So Ihere's - 
CHAIR SCOTT. All ri$ Any f u r r h ~  

discussion of iht pendmg morion? Hearing none. all 
those m favorsigaify by saying aye. 

ALL COMMISSIONERS: Aye. 

Morion urric5 410. 
Let's now then valk h o u r  remedies. I 

C H A R  SCOTT: Thov opposed? 

guess at thiS pomr I'd go back b rhe depamcm. 
IC's your cornplainr 

Comrmisioners. Tmy Mendwa w behalfoffir 

Mr. MmQra. 
MR. MENWZA: Good morning. Mr. C h i m m .  

there. 237.091 I 
COMMISSIONERREHA: L guess dl h e  -- 
CHAIR SCOT:  Yeah. 

i n 1  
2 
5 
4 
5 
6 
7 
B 
9 
IO 
11 
12 
13 
14 
15 
16 
17 
IS 
19 
20 
21 
22 
13 
24 
25 

CFIArR icon: Yes. 
COMMISSIO\ZRREHA. Yes. And l(b),j(c), 
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The common theme tbat I see throughout 
all ofhose a e s  has bten an inhercnt conflict of 
imra between 1ht wholesale divisim ofthir 
cprnpany in favor of its retail side. And the 
department's viefipoint is lhat this w e  presents 
probably a better opportunity than you u i l l  ever 
have for the future that I OM see - and hat may 
not be very long. But I think this IS an 
oppmuniry that can't bc passed up by this 
commission to change t h ~  landscape of competition 
forthe kttw for thc consumer for a Ions h e  to 
come. And I mok ALJ Klein's recommendation exact 
thar way, I lhink he was talkit nbauS BS 
M r  Alpcrt alluded to forthe department earlier, 
lhar rnoncmy penalties in this CBSe aren't enough. 
Even at  the mzimum drat appear in Mr. OGrady's 
Mefins p a p  pale in compirrison co the amount 
that this company has potentially coming to it in 
Secrion 271. 

However. the depamnerrt is also very 
awarc, 81; Commissioner Reha end I believe, 
Cammjssioner Koppendraycr, you pointcd out, that 
thcm IS also - we am dealkg witb L truublcd 
company right now; and acre arc the interests of 
ratepayers, thcrc ax the int- of shareboldan, 
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M'mcsma Depmwnr  of Commerce. As you've sew 
OUT b n h g  papers, we also asked to have me issue 
of penalrylremedy for violations rhat occurred in 
rhis case to be handled in a b i h o k d  proceeding 
And I think we still support - we do support that, 
tharryp of a process. But 1 ccrhinb undaSMd 
the commission's wil lhpcrs  and dcske to hear born 
the panies at least for now, and a! this point 1 
dunk 1'11 be tal)cing mare in biEer  picmre 
conceprs than with regxi IO thc 3pecific plan or 
remedial plan that we have in mind We have 
cerrainly been thinlcing about it hcawly, md we do 
have some thoushha abwr i t  

You know, Qweot has dvoughout this 
proceding made h e  point that this CUC 
fvndamenrally is about linc dravwg. A d  I 
respec&Aly d i s a g a  with thnr opinlon. I r h i  
what we have bere and anybody rhds  been involvrd 
io this iddusny in Minnewta is a m  rhat we - 
this is UOT the fnzr rime thsk we've had a moblern 
wrrh this company. panicularly wilh ICSPFQ to ib 
aholcsalc m k c  quoLiry. The problems dare back 
all rht way almost to rhe beginning of the 96 act 
md rhis commission's pioneering f a t  tffom m 
implement base  pmvisious. 

P q c  117 

them arc the in~eresu ofemployees of this company 
in rhh smie mat are going to be affectcd -- thm 
could be affected by whatever thia commission doe& 
including if lhi commission chooses jUsl to invok 
rnonemry penalties. 

W-e have h a r d  n lot of promiss k m  dlis 
company over the la -- parricnlarly the Isst two 
"ears. Some of rhose we have under invrsiparion by 
&c order of his commission in The financial 
invcniption ofrhc company. !+mists wcrc made to 
hire c& amounts ofemployesr. I tMcthere'r 
a goal qucsrion om here, and we rn investigating 
whether those promires have been camplled Him. 

Promiser have b m  madt chathis .-the 
ah in ismt ion  of QweaC under Joe Kacnhio was a new 
company; that they embraced competition. As the 
chairman alluded to earlier, I think this company 
has dons a worse job of implemcoring h e  
ielecommunioaiions a d  flvislom than the old 
U S "EST did, and that wasn't much lo Wlk  about 
eithha. 

SO I vim this CESC -_ and maybe 1 am 
just too deep iura if. Burl view this case as an 
oppmunity to chmge the way local phone 
compAXon ig  done in this s t a ~  far a period of 

30pagm 11410 117) 
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b e  to m e .  1 don't rhink you'll have anorher 
opportunity like chis. 

D e  -- And, with thas those just smf of 
apening general commenrs. I'd like to kind oIgo 
d o w ,  tick down the lisrthar Chairman $con talked 
about hcfore wc broks Far lunch And I've got some 
ofmy own thoughu. but let me premise - or preface 
that with two thoughts. 

The deparfment's view is that [here i s  
really, I think, two major incentives or remedial 
oprions thar really are - have any chance at all of  
being &&ye, and I'm not certain even if rhe3e 
will get rhe job - could gel the job done. But the 
first is in some sort of a struchaal remedy lhat 
eliminates ri~e inherear conflict of interest chat we 
sce h u g h o u r  the findings in this cax. throughout 
Ibe tindings in the A7&T UNE-P complaint docket, 
throughout rhc Dcskfop Media complaint, 
throughout - 1 mean, going back throughout rhis 
procws. The last ycar I think m be indicated bg 
a patrem of Qwest being willing IO provide what 
it's obligared to provide under federal law under 
Sections 25 I and 252 of the act only in cxchauge for 
the q p m v d  oflons-distance authority, which is a 
retail inttre~t far this campany. And jn many ways, 
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I mean. I thhk h t  -- if you look bwk at the 
parrem ofconduct ofthis company ovcrthatrirne, 
that is ~~ that cxemplifirs the ioherenr confljcl 
rhat exisa. Well, I think that mhment cooflict 
does stern. in pan, from the acl itself. Aud if you 
look back at Seaion 271, thar's - rhis Cr exactly 
whar 271 was designed fo do. 1 mean, you a n  use 
271 m accompliih those goals. There's no secret 
this ccnnpany in pmicular, maybe nor mutr 
U 5 WEST, but certainly a k r  Qwca rook over, it 
is - it is the b r a s  ring for this wmpauy, at 
Icast for ri$c now. And XI you have -- Thlr 
commission has the oppomniryto make 271 work dce 
way it was supposed lo work. And I would cell you 
char rhafs probably your most sboK-term option 
availabit Io you for c a i n 8  the behavior of thls 
company indie long term 

this authority doer present - and I don? have MY 
evidence here to wan@ thm, but it does present 
some risks IO Qw& as a going entity. I think that 
maybe is a le&are concern that we should -we 
should be thinking about. And h a t s  wby I thlnkwe 
alsa need to consider, men if271 were granted and 
even with the QPAP rhar is supposedly pidg to 

I would dS0 say rhough that withholding 
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ensure long-term compliance with rbe 27 1 checklisl 
points, whether this - this integration of 
wholesale and retail interests within rhe WE 
corporatc enrity is  a workable environment for 
comperition, and we respccIfUlly don't bclicvc chat 
it is. And so I think chats another consideration 
that we need co think about, is some son of a 
sttucmrd rcmedy that separates the m.1 interest 
ofthiscompany and th@u whohale Intcrcst. 

h d  sa 1 think those are the rwn -the 
two most viable options rharrhis commission bas 
for - and if nor both, for chm.nging thc behavior of 
diis oompany going forward. 

needs to be explored a littlc bit more from hearing 
actually *om what you, the commissioner$ think. 
Butifit's- W'hatIsonofrePdLnmtheataff 
briefmg paptrs. particularly Ibe option tha~ 
perhaps you could revoke just the rerail 
certificate, was a vehiclc for gemng toward 
s ~ t u r a l  separation of cmpmy. Full 
revocation of their authority with P condition rha~ 
they sell the cornpmy, again I'm not WE I see the 
end gain in that - in that option. Maybe - 

lo terms ofrevocedoo - And maybe this 

cGL4IRscoTT: Newplaym. 
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MR. MENDOZA; Well, bur we saw new 
players two years ago. And 1 gucs 1 jua don't see 
whether changing the players at rhe rop elirninacc. 
I'm beginning to rhink that the way the ~ c t  is set 
up is just inherently conwry to human tchavior, 
h a t  ~- 

CHAIR SCOT?: Oh. yeah. 
MR. MENDOZA: Tho1 - 
CHAIR SCOTT: 1 mean, b e  said rhar 

MR.MNDOzpi  Yeah, 
C W  SCOTT: You don't know ififs 

publicly. 

inhemrly conmiy or if it's likc two 16 yew 01th 
setting theu bedtime. 
m. MENDOZA: wcu - 
CHALR SCOTT: One can. one has the 

rnamity m do ir: and one doesn't. You know, 
because you'd have m believe ~- Some folk5 have 
gotten 271. You'd have IO believe rhai somebody up 
thae thinks that Same compznies pull this o f t  
right? 

MR. MENWZA: True enough. 

MR MENVOZA: But, again I- I have my 
c ~ ~ ~ ~ s c o r r :  SO. 

doubu about whetherjust a new set of faces 13 
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enough 
CHAR scorr: Yeah. 
?AR. MENDOZA h d  so I think thal't's 

something rhnt we need IO develop. But I guess 
that'o my initial thoughrs on revocation. 

I certainly think there needs to be a 
remedy for  or a1 least we need Io talk about a 
m c d y  for CLECs hat wwe nor pr iq  la these 
special smnyemedrs, including, as you suggesred. 
Chairman Scon, perhaps going back and requiring 
rhese agreements i o  be filed and available fo 
competitors for mame perid oftimc. I'm not SUR 
how long hi would be, bur T rhink ha1 that is 
definitely notnetbins that should he on &e mblc in 
any kind ofremedial phare. 

from some of those CLECs a d  give them M 
appominity to come hand be heard abouf lbe way 
they were affected. Some of them 1 don't rhink 
necessarily had fhe T*SOUCMS ra panicipare as 
fully d5 thcy might have wbnlcd To in fhis cue .  I 
see some of them in rht morn here today. We 
able to have some ofrhcm come in and tell tbe A U  
how they were A c t e d ,  and zhar evidence is in the 
record: bur you may want to hear %me more from son 

I think inat you're going 10 want to hear 
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t h i n s  thar Qwest bas rnised, monitoring or auditing 
of imrerconnection ageemear negotiations, 
penanally 1 don't see why govemmmt Ehouid be 
asked to be &ax involved in t h t  day-*day business 
of a company Lhaar ha, definite and clear legal 
obligations aut !hem. We're certainly, you know. 
inrercncd to hear whaiQwest has to say about how 
open of a process that would be, bur I don't think 
that thc department and I'm not sure char the 
commission hes the resources to be involved or at 
the table at every single ncgodation that occur$ 
b e w e n  two CLECs - or between cL.ECs and Qwa 

The conduct of the other CLECs in this 
m c .  I think Mr. Alpert Kily covered it. I'm 
not happy with the conduct of the other CLECs that 
were parties TO this c a e  either. We will and - Wc 
will open aninvesrigatlon AsMr.  Alpmalludcd 
to, we've had a very busy summer with 271 and *is 
case, pricing complaints, loa ofrhingi going on. 
Bd we clearly were disturbed by the Widtnce that 
was produced in rhis m e .  Aod I thbk now hi 
this mmmissjon hasmld UI there was something 
seriously wrong hrt, wc will - we will purme *he 

other acrors and invcstipate rhcir conduct as well. 
I think that covers all the points that 

1 
2 
3 
4 
5 
6 
7 
8 
9 
LO 
1 1  
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
12 
!3 
!4 
!5 

Plgc 125 

of the CLECs and get some inpur on what remedies 
rhey think are appropriate. 

I agree with - again with the ch&, and 
I think it's gcnerally been kind of this 
commission's approach that monemy penalrics info 
Lht general fund really - at Iwt the part about 
going to the genmal fund don't help anybody. And 
we would support comb: up with wmc creative ways 
for whatever type of a -- wbtever morn1 of 
monetary penalty this conmission ultimaely finds is 
appopriate to hy IO use thase in somc crcacivs 
fashion other than simply help& the budge1 wlrb 
its -- hdping the stare's budget probicms. 

One ahei point that rhe d e ~ c n t  would 
ask !he commission to mnsider, snd &at is 
making -- tor rhe hncfit I rhink oforher 5t-s 
and parties that -- competitors out here or 
intermed parties that weren't necessarily p d c s  
in this =$e, makin: the record in th is  case public 
and undmtandhg, allow in^ all he pamcs involved 
TO gee exactly what happened h e .  Not all of the 
evidence in this record is public. Some of k s  
still is wade secret. Making all of -- all of the 
record in clus care a public -- open to rbc public. 

Ln's see. h ienns ofwme ofthe 
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you had m i x &  Chair S c o n  I'd bc happy ta anrver 
quesriona ot addrev idem kom the orhcr parks or 
Prom any of the mcmbers of the cornmiision. Bus 
again, 1 wpnt to emphasize that I believe his 15 a 
m y  unique oppomnity. and 1 think the TWO most 
viable options you have for changing h e  behavior o f  
rhis campmy aoing forward arc nof approving this 
c o m p y ' s  Section 271 application -- obviously 
&a's M Issue rhars Wig dealt with in uher 
dockcb. but the entire remrd in &is c&e is 
inwrparxed into Ulose dockcrs -and some SOK of 
a snuctwal remedy to change he behavior of this 
company goin: forward. One momenf~ 

CHAIRSCOTT: Yeah. 
MR. MENDOZA: Just one other poiut. That 

if  we do 80 imo mother pmccedin:, we would ask 
the commissjon co Y han issue m advisory thet 
that proceeding is not about reliiigating rhe merits 
of the ca5e and that we are taUtiag about -- about 
the remedy for rhe conduct that this commission just 
found to bave occurred. 

CHAIR SCOTT: All ri&ht. Thank you, 

Any questions ofMr. Mendoza? 
COMMISSIONER KOPPENDRAYER: So -- 

Mr Mendoza 

j 
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MR .VENDOZA- Yeah. 
COMMISSIONER KOPPENDRAYER: -- total .  
hfR, MEP;DOZA. That's m e .  We are not 

recommending those r h i r  today to you. Ik relling 
you Ihiugs that we have rhought about, M d  I'm 
trying to sharr with you some o f t h e  department's 
inrenal rhou$t process up unnl now about what we 
think would be an eikt ive remedy. BLII we do not 
have a h1 plan rhai we're iecommmdiog to you 

be up koot about h&?s thar we -e thhkk about 
and to share vith you that we do bolicve chat this 
is a0 pppdrmniry you will not have again to change 
things for the better far rhe time w come. 

So we -. Ycah, I'll be -- rm glad you 

W S C O T T l  Orher questions for 

CmmLsioner Johnson. 
COMhUSSIONER JOHNSON. Thank you, 

Then, W ,  Mendoza, the amount of tine 

MR. MENDOZA: We havm't really -- 
C O ~ S S I O N E R I O I R I S O N :  Addrcwd rhy 

today. BUI 1 think it's fair for the deparunent to 

clarified that for me. 

Mr. Menddm7 

Mr. Chair. 

that you're thinking a h ? ?  
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CHAW SCOTT: Commirrioner Koppndrayer. 
COMMISSlOEIER KOPPENDRAYER: - let me SI 

if I undqsrwd, MT, Mendozx This wasn't a pick 
and choose \Chat you're punins - What you're 
p m p o r i o ~  lo the commission is  that ~ommi5SiOn do 
nat appmve their 271 request that -- Md rhat lhe 
commission revoke thdralrtbarify to operate as 3 
rctnil provider for telephone rcrvicep. hence, 
forcing ~buctural  separation. am3 impose rnonersry 
fine. that bencfit the segritved panics and thc 
rarcpaym? 

MR. MENDOa: M r ~  Chair, Commissioner 
Koppendraycr, 1 don't thinlc d u ~  1 spoke in favor of 
rrvocaticn unless it w a s  - 

rcvocarion ofccnifi- ofauthority --  
COMMISSIONER KOPl'ENDR9YER: You said 

MR. MENWZA: As a vchicle - 
COMMISSIONER KOPPENDRAYER: - o f r c ~ l .  
M R ~  MENDOZA: AS a vehldt for achicVhg 

inme SOK of smrc~lral  remedy^ 1 aka wan1 IO 
again clarify thaf you h o w ,  we do not have n 
defined plan. I muldn'rtdk about i t  -- 

10 ask -- COMMISSLONER KOPPEhDRAYER: 1 was g o b ~  

hlR. MFNDQLA: - in those t e r n .  

To rnc the ri&nonmonctaiy reliefl'd be willing to 
say m u  en the monetary personally, but -- I thinlr 
you'rc right; it is a unique o p p o d t y .  Thais 
whnr I meant vden one of us h i  m c m e  away with 
our eyes open. Because this is - -  T h i s  is b 
wsershed moment io Mimtsom relecam, 1 believe. I 
tbinkUmt we either .-the commissiod tirher will 
rencrmd put us on a good path or commission --or 
Qweft will react and the commission wi l l  be 
Canvincsd thar it will behave diarnt ly  ia rhc 
future. That p m  bas not h a p p e d  forme. 1 
your defense herc prover rhar rhar pan isn't going 
m happen, and so it's go& m land in ihe 
commission's lap IO do something. 

1 
2 
3 
4 
5 
6 
7 
8 
9 

I O  
11 
12 
13 
14 
1 5  
16 
17 
16 
19 
10 
2 1  
22 
!3 
14 
15 

1 
1 

: 

p y c  127 

COMMISSIONERKOFPEbDRAYER: - lhut a r~ 
ne= question. What's your plan then for %mice IO 
pcople who nad Pclephone serviCc? 

goinge reRr to WhatI'mtelllng - WhatI'm 
telling you i s  that I'm DOC givineyou the 
department's position. Pm rclling you what I -- a 
least 61 your bmcfit rhinp that we havc thought 
about within the department a~ 8 m c d y  for rhjs 
GBSC. I'm hn rcmrnmendinp anyfhingm you tuday. 

will notmakcrhisdecisiontoday, W l h a c  will 

MR. MENDOZA: %ell, rhafs no1 what 1 WY 

CHAIR SCOTT: Peoplc arc assuming tbpc we 

he a round two. 
MR. MENDOZA: 1 am assumine that bascd - - 
CKAlR SCOTT' YE&. 
MR. MENDOZ4: I m e ~ q  Q w m  arkcdio have 

hat done. We'vc asked fo have 6-1s donc. Don't 
get me wiong: thk is avery complicrted qucwion. 
3s you poinnd ON Commissioner Koppendmyet. 

fry ing rn to get you wmng, bccausc what you just 
said in your openkg comments will pmbably be in 
b e  p a p  wmorrow. So we bmb be very clear lha! 
rhat'r not whst wc're doing today or rhat's not P 
list ofwhat you recommmd Mat be donc io - 

COMMlSSlONER KOPPENDRAWR Well, I'm 
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ei~ier? 

MR MENDOZA: We don? have anumber. 1 
mean, 1 t h i i  uhimettlywe &ink -- 1 mean, a lot 
dcpends. 1 think, on what kind of nonrnontlxy relief 
this commission c m e s  up wilh, serrles on. Tbat's 
zomp, to affect ow opinion abcut what !he monerary 
&f& ought to be. (i 

CHAIR SCOTT: I rend IO a m c  wilh tha. 

J. -- - ,  . ..I... 
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amernem rhat i t  dcesn't make m s e  for the 
commission and the Depamrrenr of Cotnmmce t o  sit in 
on evey negmiation thal takes place. Having said 
thahar, to the extent the commission wants to be 
cornionable hat we an: drawing the line in a place 
thar they feel is  appropriate. ye'rc willing m 
undertake whatever pmedure the commission u'ould 
rhink would bc appropriate to e n s w  rhar rhat l i e  

think that we've announced a srandard Lhar we ve 
following&t is fully consistent with thc FCC 
mndard, and we would invite you to take a look to 
makc J dctmination for yourself as to whethei we 

drawing k taking place. W e  think that it is. WP 

arc doing tbat or noL 

th& you were doing thar appropriatcfy? 
CHAIR SCOTT. Would you have said in 1998 

MR. TOPP: Would I? 
CHAlRSCOTT Sure. Would @est have sat 

hcrc at the cummission and said in 1998, We are 
appromiat& making decisions about Hmar to file or 
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m e  p i n t  rhe commission bas to decig that 
mm@'s enoush. Because. yeah, yw aould h a w  said 
h e r  you were. And we didat Imw Audrcy McKcmey 
was back  the^ running htr little kingdom t h e .  We 
didn't know dur. We'd have believed you. I 

MR. TOPP Having t h ~  op -- 
C W R  SCOTT: We icrc  burned 
MR TOPP Bur what we are ppinihp om 

believed you. 

is that having the c+ymrmnity to take an 
independent look a1 h e  decisions rhu we make wiih 
respmt IO l e s e  i5sm gives you the opponunir). v) 

make hat call. And - 

abourrhs Uirmesora market Is open: that 1 have to 
lo& OVB QWeSrs shoulda u) see if irs properly 
filing what should be Wcd? How open is our 
market? 

ne- Em you io p d m  that review. However, 
if yon want IO, we CM - we can makc mat 
avallable. WF have put in processes to do O m  

unilateral dcckion on the part of @west. And what 
we're sying i5  dmwe'll welcome the input vfall 

CHAIR SCOT.  And what doer that tell mc 

MR TOPP: Well, I don't think h's 

Tberc was cwccrn expressed about this bein; a 
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MR. TOPP Thank you, Chair Scott. I 
appreciate Daputy Commissioner MenQza's cammen 
regarding process because rhese are complex issues 
And we're certainly in agreement that ifrhe 
commission is going 10 go down or explore the path 
that they've talked about today that  there are a lor 
of impacts associated with those issuesrhar am 
ping to need IO be taken into account. 

Secondly, I think we're in agreement that 
a creatine rcmedy that helps competition is the 
appropriate path to go. There are sunat- 
consmints regarding the commission's authoriry to 
do t h e  But, having said that, doins sorncthing 
that bcnefiu competition and c u s f o m ~ ~  in Minncsofa 
isthe appropriate m y  IO dual with thk issue. 

Just to tick through the k 5 u u  [hat 
Clw-7 SCOU nuEd and examples ofthe compleririw 
that we are d d i q  wirh This mhon  of 
revocation, 1 think you need 10 look at what it 
would accomplish and what its impan would bc. You 
know, I thiit whar it would accomplish is p u ' d  get 
new players, you'd get new procedures h pie. h d  
I would 5ubm;t 10 you that those new players and new 
procedures are in piace right now and chhn we havc 
rnken afiumative steps. We have a new CEOthdr WM 
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just hcrc last week; and his inasace was very dear 
u1 Micsoia employees, and that wa5: Don't m a d  
in a gray area; we want ro  and if you do Fm 
going IO fnt you. And PO W v e  gouen very clear 
direction from our CEO uirh xspect to how to deal 
wit+ these imes We have replaced some of the 
pmplc. We've gotten new people involved in the 
proccues for reviewing rhB particular issue. And 
~ I ' S  somerhmg h t  we think har  d x  commission 
&auld consider id deciding what it's hying lo 
accomplish through a remedy. 

Additlady,  there rn ~ r y  rignifkant 
impacts, whether you c a l k  about rfmccural 
separation, whether you talk about revocation. "hat 
brinp into phy a whole lisr of d e r  factors; 
network inregrity. rhc impact w cmployms in the 
stat% the impact on retirees, the impact on 
ratepayers, the impact on the fivlancml conditim of 
the company, and the consequent impact an the 
fioonm -- f m c i a l l y  on the community And r h ~ c  
need to bc rakm iriro nccount if hwe arc be - if 
this is the qpe ofpnth that wc are looking ai  
gomg on. 

With r q c a  to auditing ofnegotiarions. 
I wmred [a c l d y  that that --I -- we're in 

I 

Psgc 132 1 
I 
2 
3 
4 
5 
6 
7 
8 
9 
IO 
11 
I2 
I 3  
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
2L) 

have. 

know what, you weren't You see w h l  I mean? At 
CHAIR S C O m  You would hawe. And you 1 
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ma as to whew that line &odd be drawn and 
whethm compliance is caking place. 

CObMISSlONEK JOHNSON Mr. Chur. 
cHALRscon: yeah. 
COUMISSIONERIOHi.;SON: Mr. Topp, 1 have 

mother problem with what you just said. I rcalize 
company's in difficult financial maits, but * 

didn't pm 11 hem And youjust said for US to 
rakc into account for the amount ofpenalties that 

might closc down m Oflce. we might d t c t  
retirement benefiu. I wonder, did you people think 

we haw the pmblsmthat you'n saying we have to 
take a look and fed guilty about this. You see 
where I'm coming from? Its nor nghl. 

COMMISSIOYER REHA: Mr. Chair, 1 - I  
chink I h a d  M. Topp indicnterhar if we look d 
smcturnl separatiofi what the irnpacrr of chat would 
be as o p p o 4  to neoesvlnlv the penalty or - 

COblMlSSIONER JOHNSON: Oh. 
COMMISSIONERREHA: -monetary findinz. 
COMMESIONER JOHVSON: Okay. 
COMlMlSSIONER REHA; BUI -- 
COMMISSIO?4ER JOHXSON: Wcll. eVm -- NCn 

wc levy because we mightput someone out o f d ,  wt 

&ail thm when you made these secret deals? Now 
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bur if we're going to look at that, we'd bettcr look 
at that very, v q ,  very carefully in a proceeding 
and so forth. 

f-ustraion of some ofthe commissioncrs and some of 
the other parries is when 1 first came aboard here 
back in May of 2001.1 was not only w i n g  to absorb 
all $om ofmrft, but I: was meeting a lot of 
people on both sides. 1 was meeting company people 
1 WE meetlng department people. 1 was meeting 
environmental hlk;. J u m  meeriq a IM of folks. 
And not that long afler I was here. one of the 
individuals t h e  1 had a & m e  to m e t  wm -- I 
believr his name X*BS Gordon M d n  who hnd been 
brought OD. And 1 can remember him s t a d a g  in my 
afflce on a meet and gxeCr -- we didn'r have any 
pcndmg dock% at the time - telling me that you 
know, this company, we're going to run h i s  company 
as if  it wcrc se~ctvally separated, and we're 
going 10 have - rbc wholesale end of if isgoingro 
be tereliy sepmle from the renil end OF it; l'm 
not - I don't even care whats going on on tbe 
4; I want to rm rhc wha lede  and df  ir cs z 
separate busiOeTJ, and 1 w&% to make that wark. 
h d  ubere is 'Mr. Manin today? Mr. Marlin is OUI, 

But 1 think what I'm hearing the 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

SQ, we didnt cause it 
COMMISSIONERREHA: No. No. 
CHAIR SCOTT: it would be hard to m g i n e  

how you can more Beady impact shareholder Mlue 
and ietjrce b e n d m  rhun has &ad?. happened Do 
you really tlunk we could adversely impact it? Look 
at the .. Look at the share pnce for Q w r t  today 
YOU &ink wc could Q something h a t  would hun that 
sharepricc' 

MR. TOW: Ifyou elininane our Minncsots 
revenue, yes. 

CHAlR SCO'IT: You think so? 
COMdlSSIONER REHA: Mr Chek -- 
C H A W S C W :  I'm not so sure. 
Cammissiona Rehs 
COt0lISSIONE.R REm - if 1 might just 

4 couple of minga. I think you're abbsolutely 
right, kir. f o p :  that  if we arc soh2 to go down 
that path of at least looking at the issue of 
sb-ucturnl sepalion rhac we'd benes nead very 
cautiously and dcvclop a rccord rhrr inhates the 
benetils and the risks and pitfalls of p h g  down 
that ~~ down that rwte, bemuse I dunk it's a 
dangerow T O U ~ ,  its an unhoun routc. And, you 
how, if-- And I'm nor seyin; wa can't go therc, 
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because he didn't dellvds on that promise I'm 
assuming. And I wonder whclher it realh. was such a 
m c d  internal wparatim benveen thc whollmelc 
and the retail 

So I t h i  that's some of the M a t i o n  
I t&k ha we as CommmimerS are feeling. And I 
r e m c m k  coming h m  md sayirg to B lot oepeople 
that .- becausa I --my Impression $+as is that this 
commisslon uids really piling 00 pmr @est. and I 
redly felt sorry for rhn company, and 1 wds 
wondenng how fair i t  was And 1 rcrnembersuyug. 
Well, #here is the beef; I wantto 5ec a wmplahr 
nere. and I wan1 to SK rhc rctultr oflhrt 
comolaint before I muke n iudnmcnt about struct:irt 
se&ation or about how thi cchpany's doing OT 
whateveq I -- are there my -- have mere been m y  
order or decision by This commi~s~on that has found 
thaf Qweq is anricotnptitive or is it what we're 
hearing arc just -le cornlog and saymg things 
aren't fair and competition is niflcd and Qwut 1s 
a bad 6uY 

to Imk at rh+ And since I've been hm thac 
And so I really came with an open slmc 

have ba0 complaints mud there have been decisions 
that have corne out ofrhis commission. k v d .  
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it wculd make them a sirungcr company. 
CO.wrlISSlONER REI* Maybe. 
COM?V~ISSIONER JOHNSON They'd be fighrin: 

xpararely amongst one another f i r  new business. ad 
that should open up the cornperidon phase 
complekly. 

indusby that we look at and regulate, the elcnric 
Indusw. b ping rhmugh. a similar -- sort of a 
s h u c ~ n l  separatipn with Ihe *- what ihe - whai 
they're doing with rcspcn rn independent h n s  -- 
regional rrammirsicm organizations and wuyrhing 
else. And we're findmg bere, aflm the fedaal 
government comes 0111 wirh their notice of public 
rule making, tha~ it inpi x) easy. It's &lot morc 
difficult than we t h u k  

And so all lh saying is that we should 
go in with our y e s  wide open and we should develop 
the pluses and the minuses of such a remedy. Thx's 
all. 

mean, Mr. Alpen nhom the government bsing the 
biggcst one in t he  room? h could cnd up being h e  
biggest culprir in the room. If you -you m d  your 
department are nwars ofwhat ComrninsionuRehs just 

COMMISSIONER =€LA: Well, 1 -- AIlothcr 

COMMISSIONER KOPPENDRAYER: See what I 
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And __ And after due pmcejs hearings in h n t  o f  an 
adminismtive law judge rhax doesn't come with the 
baggase &ai some of the commissioners might be hem 
wirh and b e  adrnmistrarive law judge coming down 
with decisions that were very uell reasooed and 
w h e n  and based on lestirnaoy and evidence in the 
rccord. So I'mcomjng -My other collsagu- are 
probably saying, She's finally startifig to come 
dong h e ,  seeing the Light. But yet l'm not ready 
to go there. 1 -- I rhink I do have some belief 
char ifwe sufficiently penalisc you and put same 
nomonetsry svucrural - not shucrunl separation 
oocesraily, but seuctural reporhngrequirerdem 
that maybe thm'5 hope and - kmse I *ink 
S ~ T U C N I ~ ~ ~  separation might be rhr -- migm be tho 
F i  nail in the coffin for the company, and I 
don't think it would be to the b e f i r  nacesssarily 
of compctitim or to tht consumers neceaarily. rm 
still wt conuinced of that 

depment ' s  proposal. 

But thosc arc s o m  ofmy thoqhrs. And I agree: I 
*ink we've got to develop .a record, and we've got 
t~ look at chat option. But I'm not propared bo 

CHAIR SCOTT: Ltt'swait lill we sec the 

COMMISSIONER m: Well Yeah But - 

rngF 141 

talkcd about. The govemmmt thought it had P good 
iden in California in the Elesnical indusuy when 
che mess happened. And guess who proposed talt'mg 
the whole Ihins. over? It was the governor himsdf 
wanted to acrually take if over m rcstmcturing 
eleemci?y. And rhr companies thilt existed ar 
vertically-interned co~~~panies we end up discussing 
systems that oncompass bureaucracies, if you mhy. 
&at cncrvapass half of the :eographlc rcrritory of 
rhe United Stat- md the governinem sanctioning 
those instead ofwhat existed. 

c o n c c ~  mc if we don't conridw every step dong 
the way what the cpnsequences of  our anions might 
be. Thee's -- For *e most pwt -- it hasn't bncn 
said herr today, but there's probably several 
million cuslomcrs out there. I dw't know, how many 
lines does Qwest have now? 

And EO what we could effect here IS what 

MR TOPP: Jusr over two million 
COMMlSSIONER KOPPMDRAYERr There's 

probably -- of those jus1 over NO million. rhae's 
probably two milllon customers who an? VU?' happy 

credit a 101 ofthar has ta do w f i  the feet that 
with heir scrvice and thcir pficicc. And to your 
it's .I -- if was a aIOnq~Qly and good oversight by 

P a s  139 

tell you right now rhat I supporr it or don't 
suppan iL 

CHAR SCOTT: Yeah. Well, [hats fmc. 
COMbflSSIONER JOHNSON: Bul, Commiuionu 

I think we have LO Look at thio wnolesalc and retail 
reparation Ihing. 

COiMMISSIONER REHA: I say we should look 
m it. 

cOh.IMISSIONERSOHNSON: Nothingclsc has 

COMMISSIO\TR REHA: WeI1.1 think we 
workd. 

should look ai  iq bm we look at it wilh an opcn 
mind -- 

CoM.WSSIONER JOHNSON Oh, deflnirely. 
COWMISSlOtJE!4 REHA: --wc look at it with 

a11 the benCfic. and pamiial r i k  and we go in 
uilh our y e s  wide opm and narwide *Ut. 

able to help us dong. 

those m just my thoughts: that WC'VC sot to 
pro=& mwtiouJy and carefully, and wr'vtpot 
look .u all rhe options. 

don't see rhm hi* my ~ ~ v c n u c  that way. I rhink 

COMMISSIOSER JOHNSON: Q'vul oughr 10 be 

CO.WSSIONER REHA: I would hopcsa. SO 

COMMISSIONER JOHNSON; Bul, YOU know, I 

~ 

. 
i 

: 
i 

! 

I 

1 

.I 
i 
i 

1 

1 

3 
4 
5 
6 
7 
8 
9 
IO 
I I  
I 2  
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

7 - 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
I2 
I3 
14 
15 
16 
17 
18 
19 
20 
21 
21 
23 
24 
25 

_1.; 
36 pages 138 to 141) 

Shaddix & Asson'acs (952)888-7681 (800)95217163 



Commbsion Proceedings - 197 Docket - 10~21102 

~ ~ ~. ~.~ ~~ 

Commissiancr Sma ihcy muld hmr you bur nor 
ncccssuily a g ~ c  s i t h  your rcmdy. 

Cl.WR SCOTT: I douk c m  if r h 7  agrm 
with my remedy ornot. 

COMMISSIOMR KOPPEJDRAYER: You're asking 
rhcm - 

CHAIR SCOTT: Whu we're - 
COMMlSSiONER KOPPWRAYER: - I D  We. 
CHATR SCO'IT: Kv, rm asking lhm IO at 

I& acccpi mat Qwn is engaged in a pntrcm of 
mnduct mar could cad! lead thls wmmsion 10 
conclude thu you simply wn' t  up for rhc 
nrponsibiliries 'hat KIW tdccom act givcs YOU. 1 
iwar abdurely no xnsc thar &ai's r t ~  cm. 
Nonc. 

MR TOW Well, Ihme is - Clcarlp we 
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your part. But we have IO be really careful when we 
4 k - r  saying lcrs tear this all down and do 
somerhinidiffcreut. 

Koppendrayer, I think thm what Deputy Commissione 
Mendoza said eailier. to c lanf~ his comments in 

MR. NPERT: Chair Scott, Commissioner 

R S P D I S ~  10 yours, we're not -- we're nor saying we 
should do this today. It's something rhm ne& IO 
be looked a; il needs lo be disussed. Thc 
ramifications should be looked at pro and con, and 
rhen take a look at wbat other options do you have 
and what's ihe impact on thme options? Wt aied ir 
without doing this. It's not working. You need to 
at least address that as p r l  of an ovtrall plan. 
You may come IO the realitadon or rhc decision it'5 
not whtyou  want to do, th&t ir dcesn't make sense. 
But we're talking about i t  and & a ' s  morc than we 
WLK doing yesterday. 

spucrurnl separation plan h a t  you would propose 
would also result in Qwest having 271, befause 1 
would rhink at that point thcrc w u l d  be no reason 
nor IO say they've met th t  checklist, would there7 

or. Mr, Chair, I ihinkrhat's right. I mean, I -- 

CHAIR S C O m  I would think rhar J 

MR. MENDOZA. Mr. Chair, Commission - 
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CHAIRSCOTT: Yeah. So really ilk-- 
MR. h4ENDOEA: I don't know whnt else - 
CHAIR SCOTT: ye ah^ 
,MR M€NDOZA: - maybe we riiouldjusr s 

Ifthar d m ' r  work - 
.~ 

backto 1984. 
COMMlsslONER JOHNSON: h l h i n g  wong wii 

that. 

that whcn -when 1 ralked about rhat awhile 30, 
I'm uraally arguing aith you, and I WB( 

complimcnting you on your work m d  also ME. Patcl. 

your tint name. And when somelhiug's done in 
public, usrrally rherds nlialefhing iutilapapa 
apologizing for it, so 1 thought I would apologize 
publicly as well. 

COM&lISSlOhER KOPPEXDRAYER: Having !ai 

And Pve often misused your nKOe by uring 

MS. PATEL: Thank you. Commksionti. 301 
a problem 

COMMISSIONER KOWEKDRAYER 11's 
pmbably .- 1 hmve to make an excusz wo. It's 
p b a b l )  d w  to age I workcd In a pRvious job 
wfh somebody whose name was -- m e  of my 
colleague's name was Birdiced the otbcr w a  P d j ,  
and so we had a lot of fun wilh rhdl 9nd it seems 

- 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
15 
14 
15  
16 
17 
18 
19 
20 
11 
!1 
23 
14 
25 

like 1 want to call you Priti instead ofMs. Patd. 
I'm sorry. 

actually inrermpted you -- 
CHAIRSCOTT! I think;. blr. Topp, we 

COM?flESIO>€R CIEHA: We did. 
CHAIR SCOlT: -- about 30 minutes ago. 
COMMISSIONER 

tune to think though. 
M R  TOPP: Ycah. Well. I moreeiate 

ihal And, I mean, I think one ofthi brimary 
messasn 1 wanted to get am015 is rhe complexily of 
the ryper af issues that we're raising. And you 
know, this discussion I think amply identifies that. 
There arc certainly I& issues as well, including, 
you know. whdhcr rhQ mmmhsion has authority 
pursuaot TO S ~ I E  Rmte and the mnsiskncy or 
inmnsistmcy of smctunl separation whh the 
federal relecom am 

all? You %e rhal's the h m t i o n  I have is I 
jusr have this smscthat-rt just doesn't set it. 

CPIAlR S C O T :  b rha message coming in at 

MR. TOPP: Well - 
CHAIR SCOTT. Do you hear the 

fIU5U8iOIl? Do you hear the poin1 of vlcw hac 
today? 1 mean, I just havs this s n s e  r h u  you - 
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you Jug an no1 - nmhiox sinks in. 

m u s p .  

pull your amliute of authorir). 1 mcM, thds 
why l h d s  w b t  I'd p-3. LO da. bcausc Lhere 
would be no Iced question about tun. That's clcw 

blR. TOPE Wc6bsoluk9y hcu h e  

CI-MR SCOTT: Wc hare rhe authority ID 

- 
in rhc swm.  

COMMISSIONER KOPPENDWYER: Bur 
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further proceedings to address thar issue. 

mother issue; m d  rhat i5 &at we do have Ule 
option, as long as ii's not a doubling of the pen - 
mnew penaltits, butthat rhe matter can also be 
referred to Ihc a o m e y  general for a penalty 
proceeding and also looking ai orher violations of 
statutes and d e s  such 85 mritrust m m  and so 
forth. 

&e you praposiog chat- Is anybody here 
proposing that that also be looked at in this 
separate proceeding? 1 just want to make clear 
what -- if we do go to a separaie proceeding on B 
penalty phase, what is encompassed in rhat 

poinr. 

Re- the d q m c n l  -odd suggest &at looking at 
remedies under 237 461 is certainly another area to 
be looked at, as pointed out by rraffbriefurg 
papers and we jus1 real briefly alluded to in OUT 
commenk. 

1'11 let Mr. Marker address some of those 
oihcr marrm. 

COMWSSIONER REM: Okay. So 

CO.MMISSIONER REHA: And rhen there's 

COMMISSIONER JOHNSON: That's a good 

MR. &PERT: Chair Scott, Commissionm 
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have heard the message from this commission that 
there are concerns about our behavior, and we are 
taking >reps to address rhore. And 1 think t h t  
we'vc been quire forccfui in dohg rhat, md we'll 
contjnut 10 do CD. h d  we an very D P ~  to a 
dialogue 9s to ctcarivc ways to enslue on n 
going-forward basis that rhis commission is 
comfortable. 

and orher ipsucs and policy issues with which ve 
wjll likely disagree. But haviug said thnt, we have 
been very witling IO ny and look at thest issues on 
3 going-fornard b a s k  

I r h i d  everybody hem has the Aghr to pursue heir 
lepal righrs. wberher it be bcfm rhis cormnissioo 

think what you're hcanng is fiuskation becauw it 
seems s ifwe'w back here raking about this. you 
know, on mwe ban one occasion. Bur, you h o w ,  I 
t h i  I cmainly sce chat you have rhc righr to 
pursue your legal rights And if you don't agree 
wirh us  or the chair or whatever, thal's your 

TheIe we issues, you know, lcgd issues 

COMMISSIONER REHA: If I might j u n  say, 

01 tbe courls. But I w h a  -- YOU know, 1 
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prerogative. 
MR TOPP: Well, and our view is if we're 
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goingro so &roo& rhis pendry poceeding hat 
it -. wc need to work towards M end tbat is useful 
for cornpention, [hat's useful for customers In rhe 
stat of Mimcsora, and that tbar should be the 
focu ofrhis commission. And we're willing to 

the spcifics. U r  Topp? 

that we would put forward, that3 why 1 would like 
to have a proceedmg. I don't want to sit here and 
son of throw out ideas. I rhlnk that hays 
somethim thatwouldneed ID be addressed as a pan 

MR. TOPP: With respgt to the spWifics 

- 
of a proceeding. 

canremulation. Mr. Tom, thar in that xperate 
COMMJSSlOhTR REHA: Irr it your 

, - 
procecding thk vc'd never -- we'd not &Iy look al 
nanmcmcraq ophons sucb % rbe depment has put 
forward but also lookin$ at the mmemry penahies? 

MR TOFP Yeah And 1 think bar rhar 
would be Crirical, that thar nezda 14 be addressed 
PT a parr of a separate proceeding. The ALJ ti% 
indicatcd that further fachal development is 
necmsary with respect bo those issues. And sa, 
yes, it would be my mnrernplauoo that wc need 
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mcrythin; -- Basically just about adyrhmg is fair 
g m c  in a separate proceeding is what I'm h a r k .  

biR. ALPERT: Chair Scot$, Cornrn~S.sloner 
Rcha, as far s penalties are cpntemed, potentid 
monera-j and nomoncraq penalties, YR. 1 mean, 
not - c,ot --The depment, as we've indicaied, 
we're resl  concerned bar we don't Nm this into a 
proceedkg ro rehash -- 

cOMMISSIOXR REHA. Right 
MX ALPERT: - whirr'r already been 

Iitigaed It  wwld j u W  be supplrmenriq on thwa 
arcas. 

COMMISSIONER REHA: Right. Butjusr 
MOI~CT question. I rhink ane of h e  cmsidemions 
that the commission looks at h rems of  assessing 
penalties are issuer dated  to miifption. And so 
h m  wauldn'r necesarity be relitigating, bur I 
think it's w h a  rhe c a m p a y  bas indicated they xvwt 
is wtt of a fonward-lookin~ view of their ~ROJTS 
IO try ta address somc ofthese problems. 

MR. ALPERT: Chair S c o t  Commissioner 
R&a, we would like to stick to the record 8s close 

by indicating 5omc h i i s  char they clam to be 
doing that was no1 pan afrhis record Xkigatian 

s we can. mlhcy've supplcmentcd it today obviously 
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MR. O ' G W Y  Chair Scotr, 1 believe with 
the monetary you would want t o  get a good sense of 
!he day count. I'd turned on some numbers in the 
briehg paper, but thar's all thcy m. And I 
think it would be useful coum by count to have the 
panies address whai the appropn'me day count is 50 

lhm _- 
CHAIR SCOTT: Okay. 
MR. OCRADY: - ifyou are going to 

a s e s  penalties onder 462 rhsr you feel comfortable 
in the basis and rhc n u m k  of days &ar are used a3 
a bui L. 

COhMlSLJONER JOHNSON. Mi. Chair. 
Mr. Alpert, how much time do IYL) necd to do this? 

MR ALPERTr Chnir Scott, Comrnissioncr 
Johnson, both Qwmand rhe departmvnt ~JI thtir 
exceptions and heir reply to thc exceptions had 
indica& that this slwuld be or could be wrapped up 
by November. 

CHAJR SCOTT: You're only a week 
diffmnt it your schedules, as I r d .  

IviR. ALPERT: Yeah. Thcm - I think &e 
onIyd1ffc~mc.e between our schedule in terms of 
time \yas we didn'r put in there when T h e  commission 
had io make its - urhen it wm contemplated rhe 
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is  an iuuc. 1  you know, but - 
CObLMISSIONER REFLA: That's what - 
CHUR SCOTT: In adopting the AL1's 

report, we've already found paragraph 380: Qwest 
has nor taken meaningful corrective action to remedy 
t h e  hnrm caused by failing to file the specific -- 

C O W S S I O N E R  WRA. Right. 
C W R  SCOTT: - agreement cited in a 

COMMISSIO?i%R FSL4:  And I'm looking at 
forwd-looking rnitigatiuo effobm, which h e  
company Leemi to be indicuing here today should be 
considered. And I guess I want a clerification -- I 
realize that what the ALI did is, looking backwards, 
mitigation didd'r m o m  Io a hill ofbcanns. But 
perhag going f o w d  it mighr~ 

MR. ALPERT. Chair Scott, Commiooioner 
Reha, that's partidly - I agree with parr of thar. 
The agreements were emred into in the p-1. We 
filed our eomplainr in February, on Febsuary 14. 
They wndiCio11311y filed some of lhe agrements on 
March 1st. They termimted anumber o f a g m e n t s .  
And the ALJ came om with !us 6ndings on 
Scprember 2Orh. So there was some fonvard-lookup 
aspects to what J?ldge Klein - 

m p l a i n r  so. 

rle IS: 

commission would make iIr &a1 decision, jus1 when 
the Eommission would hear ir. So. 

enliuged this a liUle biL 

little b i t  And &pendin: upon where you go with 
how you want tbis hearing shuucnrred, it might 
r q u k  a lirtlc bit further. The issue abut  how 
many days. rm nor sure that there 06 to be more 
evidence on that as o p p * d t o  l e a l  arguments and 
possibly dirtusion b e n v m  the partier as to 
wherherthert's any- m@bg tbat wt tan agree on 
on a gotng-fonvard basis. But I'm nor sure what 
additional evidence abaut that is going to -- is 

CO?&4fSS[ONER JOHNSOU: Well, now we've 

MR. ALPERT: You have enlarged this a 
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COMMIsSIOhERREHA: Okay. 
MR. ALPERT - reviewed and found I 

believe rhat - that if there w s  wme evidence from 
h e s t  thaL you h o w ,  we've ch.m:ed thing on rn 
going-forward basis. here's what you should mkc 
into considcrsdan, hey had 80 o p ~ u d w t c  
prcsmr ir. Mr. Brotherson pruenmd chis evidence 
about chis new procedure that they have, and there 
was some =simony on thM. They WCR nor prccluded 
from presenting ddirivnal resrimony. They now want 
to comt in and say, Now that yw've made hue 
findings, now vlat we're going forward with 
pcualties, wc want OD present - apparently we want 
IO present additional evidence now an what more 
we're willingto do to uy 10 mirisate what WCVC 
done. I'm not sure where t h a t ' s  goin& but -- 

CHAR SCOTT Da we need addidonal 
evidmce on monetary? Maybe we just need it on 
nonmcHleury~ 1 m e q  the A U  was specifically =ked 
to m e  recommcndarions as to wbcthcr disciplinary 
aaion or penalries wrc appropriate, and he went 
through the Ercrorr Md did all that. So why do we 

necd to go back through nonmonetary. 
need to go back rhrough monefary? Maybe w e  just 

MJ. O'Grady. 

. ~ _ -  . 
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monetary penalties, a m b e r  offncsors 
vbich we are ended fo presmr under the shmte 
haw hose factorr should nnpact. And onc of those 
is comcrive actions b a r  we hdvt mkcn. One is, 
you h o w .  ohm public inme* i s m s .  and hl 

W k n  this commission Rfemd rhe issue 
sort ofthing. 

to the Aw, rhey issued -- referred the issue af, 

~~ ". !i 
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number 1, has there been a violanon; number 2, 
whether penalties arc appropriak~ You did not 
refer to the Aw the question of the amour  of 
penalties. And it's our d e w  that we're cnritled TO 
prewt  evidence with respect to those €mors and 
that the o m i s s i o n  should mkcrhosc into account 
in determining the amount of monctary penalty. 
Therefore. we think funher proceedings are 
Wrna l l ted .  

CHAIR SCOTT: Could you give me an 
approximate examplc of whar that would be? What's 
nor in the record? 

MR. TOPI': With respect to monerary 
penaltie, I think h t  we rwuld go through in 
detail &e corrective actions that we have taken to 
address the concerns chat have been miwd 
of this procecdimg. h d  many o f t h o r  acdons have 
been &en since the time of the hearing in rhis 
m e r .  We would - You know, the record on 
eve&irtg in this cw: h e r  than the McLeod d& 
w;y closed in April; and, you know. much of rhc -- 
for i m c e ,  the lenern that have gone om to rhe 
commission and ths filing proccdures, we have, you 
know, mounced and really put in place since thal 
h e .  And so we think rhor It's appropriart for the 

a pm 
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commjssion to consider that in determining h e  
amount ofpcdalry. 

COMMISSTONER REHA: Yeah. And I would 
indicate that in subdivision 2 of 237~462, hem 6. 
it doe5 provide, witb respect IO assessmp a 
pen*, any camctiva action Iaken or planned by 
the person commininp rhc violation. So 1 would 
diink that they should bc able IL) provide thar 
infotmatioo. 

CHALR SCOTT: Well. a e y  did because 
paragraph 380 talks about rntming6A corrective 
action. That's what I'm jusr nying 10 be clear in 
my 0M.n head &our why we'x going back Uuough tliir 
wbm ir srcmingly wtig in booat ofthe ALJ. It's n 
category of issuer rhe AW ahady covered. So then 
the answer is, Well. we've done a bunch of things 
shoe the hcai-ing. Okay. rm just -- I just w 
uyjng to be clear In m y  head how thar CUU. Were 
was no -- The correciivo action that UIC ALI hcard 
at he h e w  he characterizes as not meaningful. 
And so now we're gomg IO apen thc record Lo allow 
the company to put in additional things hey've done 
sintc &e henring and itjost imt clcnr tome 
procedurally why we would da rasr. 

COMMISSIONEKREHA: Well, Mr. Cllair, I'm 
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just readiq directly fiorn the stature; and it 
sptcBcally says: 01 planned by the person 
commi*g the violation. So. 

told the ALJ what hey were planning TO do. h d  
apparmtly they did and it was nothing. He 
charactetizcd it a$ nor meaningful. Now w c h  goins 
10 apen it up again. And then when do we end it? 

COMMlSSlONER REHA: Well. we didnlt- 
CHAR SCOTT: See, I thdught we - 1 

CIWR SCOTT: Sure. And they could bave 

thought this time we sot wnm. Remember lhat 
last - 

COMMJSSIONEZl? REHA: Yep. 
CHAIR SCOTr: - docket we had where we 

fcIt like we did& have enough? this time we 
thought we werc smarf and we swifically ask& the 
ALI to rnsk findings on the 462 factors sa wc would 
not be in a position where ut had to go back and ask 
people to cormdent on them again Now it feels like 
wdrtjusr going back and relitigating that  when 1 
tlioughr that has was dl in here. 

saying, ,Mr. Chair; but 1 would be a little nwous 
not to give thbn rhc opportunity IO indicate that. 

COMXUSSIONERREHA: I see what you're 

MR. ALPERT: Chair Scott. 
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M A l R  SCOTT: Yeah. 
MR. ALPERT Givcn thedirection rhairhe 

ALJ wcnl with his rcCdmmcndaua with the 
nunmonct~ sanctions and roma crmtive id- and 
5omc or& rhings wevc Lakt4 &our roday. wc'rc 
gobs tD bc looking at m n i v e  id- on how TO 
conm Q w d s  behavior. Thcy appryeotly &ink 
Ihcy'vc donc Wmt of rhi$ PO Uicy won1 m c  inpul 
into showing you thm ihey'vc dme somc ihings 
thercforc, O ~ I R  things arc nor necersnw The 
depuanmt dom'f objm 10 Some lirniurions. I 
m a .  d 
informarim &our what rhcy finally will do, you 
Isow, u ~pposed to just or,umenr, bccaure wc all 
qucrdon how far 3 e  argrrmennra arc il ilhoul somc 
pmrtha~rhcy'rr actually goiugro do somcrhing. 
But, I mean. KC went to bc - We don't vmt this - 
Obviously thc dcparrmcni IS conamcd that rhis 
drags on wcll info zlxi:, bur we don't wMt -. I 
puss  wc do 
doplon an doing. And - 

sen1 Io pracnr somclimilcd 

10 hem from Qwtw whm it is hey 

COMMISSIONER KOPPENDRAYEk And die I 
look Y it in bcjng creative id soluUonS doesn't 
r n w  if in Lt last mmb youkc changed w p l e  with 
UR -- mdirmion  md X w  inslruaiuns on h o w  to 

.I 
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IO put together 8 propossl.-Bm ffwc'rc nll go& 
10 simultmaunly sommenL 

to do it rimultencously If we adopt thc Qwest 
pmedun.  which - which I think is a f iu wa)' Io 
do i t  B e c u x  if we W m l  ai& lhe d c p m e n h  
procedure, that3 - in &E spirit of a level 
playinp floor here, hds nota level playing 

fonvud: andrhen wc look M whnt'a rheir but 

C O ~ ~ S I O N E X  K Q P P ~ ~ ~ ~ Y E R :  YOU'R p i n g  

flwr. Because ~431'5 asking Qmrw pi ifs olfer 

offer, and evwbody one ups it kforc rhy comment 
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knction thnr the creative idea that we come up with 
i5 to change h o s e  Same people qajn a month later. 
That doesn't make sense. So we have m look ar 
wha.1'~ been done since the rime ofrhe infomalion 
that's in the record. 

CHAIR SCOTT: So how should our &A 
born this proceeding with r e s p a  to remedies and 
penalties, haw should it read7 Give me some help on 
that. I've been trY;ng lo tigum aut how the  d c r  
is going to keep it so thu, you know, there's a 
defined scope for evmybody but yet  i1 coven rhe 
waterfront of what p ~ g l e  want ~3 do. 

MR. MENDOZA: Mr. Chair, I guess I'll 
take a shot at t h s  I mean, obviously our main 
concern is ?ha1 we don't end up relirigaring the 
issues tlnt have already been litigated and decidcd. 
Perhaps samnhing 00 the eficr rbar Qm$r would 
make - would come up with somc proposals for whaf 
they belicve will remedy or are sufficient pendry 
or remedy. whatevertheir pcsition may be, far the 
conduct thar's o c c m d  here, raking into accounl. 
you know, the clear message rhar I think has been 
delivered by this commkion roday. And. you how, 
That would be I i i d  by apmpective explanalim 
of *hatthey intcnd to do in B relation back to the 
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condun and why -- and why that specific remedy or 
penalty i s  M &quare fix far rhe violations thaI 
occumd. The d e p m e n t  would live under h e  same 
rules. 

So. I mean, 1 think it ciul be 1-mitcd in 
that way io twrms of, you h a w ,  connecting ~e 
rtmedy ulrh the violation. And I dw't know ifyw 
can get any mom zpeclfic rhm that other than to, 
you know, makc sutr bat the commission sort of 
monirors and keeps everybody in lime. 

findinir m the fmdings; an9 we're nor g ing  Io 
rncdify anythii: thac. And the conclusims of law 
are che conchions of law, we're nor ping co 
modify anything thae. We're Iwking forward as to 
whar the penalties should be basCd on Ihose fmding 
and conclosions. M d  I think we CM sate thar 
clexlv in whanvcr order comes out, lha1 we're not 
rclirigaing the facts 02 the wnclusioos. 

this shouldn't take mar much h e .  This is a hot 
topic. fvwything is keyed up. 

CHAIR SCOTT; I WG -- On that subject I 
war thiding of a d q M g  the Qwest schedule. 
Dele& rhe penally order issue date; bm opening 

COMMISSIONER REHA: In other wordr,  he 

COMMISSIONER JOHNSON: And, you h a w ,  
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briefs Novcmbcr m. reply Kovomba 15th  he 
hearing an lhs 19th. 

COMMSS1O;VER FCEHA: I likc IhOI. 
CHAR SCOTT: Does hearing the 1 hh work, 

MR OBERLAPrDER Mr. Chair, I haven? 
Mr. Oberlandu? 

chceked the commission calendar€orthat due, But 
I'm nor aware of any conllicls a1 this paint. 

CHAIR SCOTT: Blh is opening brick and 
suppom'ngaKldavits. 15th ofNovmber is 'cply 
briefs with suppaning nffdwib. The 1% is the 
commission hcaring It mean5 qui& turnaround by 
d, but 1 would gums well bo reading rhis sluft 
dirmonyway. Isrhc l D V I a ~ w r d a ~ 7  Docs 
Qnytcdy h o w ?  

COMMISSIONER KOPPR.IDMYER: Ir's Tuesday. 
CHAIR SCOTT: Tuosday. 
COMA.fIS?JOhFR El+%: Ms. Lchr hod a 

CnAIRscOTr: Ywh .  
MS. LEHR: If - Chair Scot& if Qwcst 

qucslion. Chair ScmL 

was golng IO pur iogCrher =me son of propod  
regarding Ihis h p l a n  wd pan mcdy p h ,  
%add it be approprkrc fm hem IO also propmc how 
they m~cnd IO remedy the spaifio CLEC harm? 
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CHAIR SCOTT: 1 would assume that pcoplc 

will i c l l  us wbem'a nmdidicr: monmry and 
nonmoneury, rharrhcy think m qprop'aic.  I 
gucir I'm not going IO Icll mybody what &cy Should 
address or nor addr- Thus up to thcm 

CQMMlSSIONER KOPPENDRAYER: Well. 
Ms. Lehr, h C L E O  JIC Inchdcd m b e  - in the 
round of comments. So -- 

CHAR SCDTT: So you'll have your o w  
boughs. 

COMMISSIONER KOPPENDMYER: .-you put 

.^. . .., 1 
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have mi advocated for revbcarion of certificate of 
nurhkry, and w t  do not do that herc today. like 
i t  or n N  it seems like uhen a company like Qwesr 
has prabiems or a cmpany likeXcei has problems 
they become everybody's problan to a ccnaio degree. 
And Ihar's cert&nl!f something that rhe aorney 
general is aware of. This is scrlous conduct AI 
rhe same time we're very concerned about j o b  in 
k.!i.linnesota, given the current simaTion - economic 
situation. Whethe problems are self-imposed, 
imposed by ourside sources, or some combination of 
the twq, chis does broom w q b c d y ' s  problem. 1 
r h i i  the discussion here today is rcflective of 
thas and we're Nilling co partake in tM 
discussion funher. 

forget, Mr. Mcndozamenlknd making the R F O ~  
available public. Wby don? yw guys address that 
in your rcmedies brieL as well? 

CHAlR SCOTT: A l l  ri& Just btfote I 

All right. Anything else we need to do, 

I 
2 
3 
J 
5 
6 
7 

9 
IO 
1 1  
12 
13 
14 
15 
16 
17 
I 8  
19 
20 
21 
22 
23 
24 
25 

a 

;, 

'j 
7 

i 

I 
i 

'. 

! 

Page 161 

.MR. ALPERT: Chair Scoq Cornrnissioncr 
Koppendrayer, hat wPsn't our intenr. Our intent 
WBE if Qwert wunred to eddress ir, i t  was our 
ultimsle burdcn -or rhc mrnmlssim's ultimate 
burden M address ir. And rometirncs you go 
beyond -- Not howmg -hat die mmt of the bcarjng 
WBI goins IO be, we Lometimer expand thinps nther 
lhan just macf to wharb been presennd. Bur d r c  
mrnforrablc with thc rchtdule as reconunmded~ 

COMMISSIONER KOPPEPIISMYER: Thank you 
COMMISSIONER JOHNSON Do you want to 

make chat a morion? 
CHAIR SCOTT: You know. I nevcr really 

did ask if any other party wan% IO addrensrhc 
commission on remedies snd pcnalties. MCl? ATB'R 
RUD? 

Mr. W i a  
MR. WITT Mr. Chairnun, numbers Ofme 

commirrim. AT&T is  on record as advosuing 
smctural separation lor Q w a r  in view ofthe 
number qfprrviovs - well, p a  violetions hat 
have oseurred arrd the anticornpritivc conduct that 
Lnr occurred. We do s h m  Cornniissimer RLha's 
comb71 that gmng down Waf pmh ia something vlsr 
should be daw cautiously and wirh due delibcrarion. 

P V C 1 6 5  

effeaivt today IO 5wn 90 days running M whar 
would you like to do there? 

CHAIR SCOTT: I'd like the partics Io 
tell us what rhcy mink we should do wirh them in 
their follow-up brleflng on rcmedier. 7s rhar a 
copout DC is that proddnivc? 

COMI4lSSIONER JOHNSON' No, that6 fine. 
CHAIR SCOTT 1s thai all right? Bceuse 

you're right, ws do n e d  IO ded With t h l .  I'm 
assuming hi those agrcmenrs will play somc role 
in thenmonerary rcrnedy phare. It would seem like 
tht narural rhsr they would. but 1 don't know. 

be bock on h e  1 %h, nght -- AnjLbhing clsc ws ilttd to do today? Wdll 

COMSSlOONER JOHKSON: Ri:ht 
CHAlRStoTT -- under h s  xhedulc? 
COMMISSIOhER JOHNSON; Wc nDcd a rnotirm 

CHAIR s c m  Yeah. 1 guess we do. 
IO dl this. 

COMMISSIONER KOPPENDR4YER: Well, 
MI. Chair, lhen I g m s  on 9a9c 12 wc would bs 
adopting as a procedure in the ccntu ofthc pgC 

would -- or w.th he deletion ofthe date ofrbe 
Qwest's sugjestcd prpeedure wirh he ammdmmf chin 
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a d  wirh aha inmind, I think rhar w 
would definitely be inltrcsud in pmicipating 
fully in thc penshy phase of this and purang our 
wo cents worth in PT the appropriate limt. So 
hank YOU v w  much. 

bfr. Witt, rake the sugeesuon of the ALJ to h m  
and don't put +(I your eagr in one basket. 

Commissioner Koppeodraycr. 

want some ueat ive  ideas 1 don't want an or a 
idea 

Koppcndrayer, I -_ 1 agree with you wholehemrdly. 
and we will hy to r a k e  our .. our mmmenb % 

rhorough and s creative as we can, ccnainly 

CHAR SCOTT: Mr. Marker7 
=MARKER: T h k n k p u . M r .  Chair, 

Co-iuiooers. 7kcRUD is cornfomble with Ihe 
recomendndarian a i  discussed by rhe canmission. We 
supponed exploringrhe srmctural remdiel in rhc 

and would support that &on here as well. Wu 

k i ~ .  H?=; Oh. no questiw .Mr. Chairman, 

COMMISSIO~RKOPPENDRAYER: Becsure 1 

MR. 'ATIT: Oh, Mr. Chairman. Commis3ioner 

Thank you. 
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M5. Hammei? 
MS. HAWEL: Just onolhh& Mr. ChaL. 

a p p y a l  of the intrrconncaion ap%mma tbat have 
thahar you mi@ consider how you're g o i s  to kea; 

nor bear terminmd W you want 10 begin a process 
: I 
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CHAIR SCOTT: Yes. All right. Thank 

We've had a lot of discussion, Pclcr, 
you, Cornmissionner Koppendrayer. 

abour the r o p e  ofthis followad-up briefng. Do we 
need to re~urgitstc rhar now? 

M R . B R O W  No. 
CHA[R SCOfl: No? AI1 r ight  Any 

d~scuszsion of the penditlg morion? Hearing none, all 
those in favor signifi. by saying aye. 

ALL COMMISSlONERS: Aye. 
CHAIR SCOTT Those opposed? Molion 

carries 410. 
Final thought far the &!, ag people go 

away and talk abour rhnr crazy Minnesota commiSsiQn 
If you really think about it, what distinguishes one 
stace h another malty isn'r rhe cammission PE 
much 85 i t s  consumer advocates. because commiwion 
can only do what records in fmnt of tban allow rhcm 
to do. And I think in r h h  cast if you gave th is  
r m r d  ro any given comm'sssion in tbe Qwrst 14-siaie 
rcgion, rm not  sur^ rhc result would be much 
diffmnr of all. What's different 1s !bat they 
don't have chis raord in h n t  of them. And I 
think you have tot& the hau offto our folks at 
the iablc who put this case together. It w85 Very, 
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Thank you. That's it. Bye. 
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